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Editorial

We are pleased to present the first issue of the second volume of our online bi-annual Journal,
LexScriptio, to the research community, policy makers and the world at large.

This issue contains writings on topical legal issues such as the rights available to the defendant in
the Nigerian criminal justice system, rights and interests of a child in custody issues under Shariah
law, misconceptions on Islamic banking system as it affects compliance with the applicable laws
and solutions to combat insider threats in the aviation security system in Nigeria. Each article was
blind peer-reviewed, plagiarism tested and included for publication only after thorough
compliance with the reviewers’ comments.

The Journal also contains pieces on Sukuk, workplace sexual harassment, testamentary freedom
under Islamic law, IA as its affects legal education, death penalty laws in Nigeria, effect of the
choice of marriage on succession, transnational human trafficking in West Africa, green financing
for sustainable tourism, Islamic law and assisted reproductive technology, clogs on the
implementation of African Continental Free Trade Area Agreement and African Trade, Elderly
Consumer Protection in Nigeria, legal measures to reverse Nigeria’s epileptic power supply, tax
reform bill and the Nigeria Revenue Service, right to education of the girl child and practice of
child marriage in northern Nigeria, implementing the AFCFTA Protocol on intellectual property
in Nigeria, adverse possession in modern property law, legality of the National Health Insurance
Scheme for Nigerian Muslims, impact of oil spills on food security. Our readers will surely find
this array of impactful discussions worthwhile, appealing, and enriching.

Our sincere appreciation to all contributors from academia (both within and outside the Faculty),
private and government sectors, practitioners and students, every member of the Department, the
managing editor, associate editors, advisory board, editorial board, authors and the entire Faculty.

We hope you enjoy reading this issue of LexScriptio and look forward to publishing your articles,
book reviews and case notes in our subsequent issues. Intending contributors should read about
the journal for submission guidelines on the journal website;
https://kwasu.site/index.php/lexscriptio and send to lexscriptio@kwasu.edu.ng. Please be
informed that the publication date for the next issue is December 2025.

Dr. Khafayat Yetunde Olatinwo
Chief Editor
December 2024
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APPRAISAL OF THE PARAMOUNT INTEREST OF A CHILD
AS PRECURSOR TO GRANT OF CUSTODY (4ikaal)) OF A CHILD UNDER
SHARI'AH

Abdulrazaak O. Zakariya*

Abstract

Custody (Hadana) in Islamic jurisprudence is primarily guided by principles derived from the Qur'an,
Hadith, and juristic interpretations within the four major Sunni schools (Hanafi, Maliki, Shafi'i, and
Hanbali), as well as Shia perspectives. In Islamic Family law, custody is usually granted to the mother;
with whom it is believed the interest of the child would be best served, particularly during the child’s early
years, emphasizing maternal care's importance in nurturing. Islamic law balances the rights and duties of
both parents while prioritizing the child's best interests, a principle known as maslahah (welfare of the
child). Therefore, father basically assume financial responsibilities and legal guardianships, overseeing
matters relating to the child’s education, finances, and marriage arrangements. However, there are factors
which may cause shift in custody ranging from such as the child’s age, the custodian’s ability to fulfill the
child’s obligations, and circumstances that might be deemed harmful to the child's well-being. It must be
noted however that Nigeria has numerous ethnic groups and customary laws vary broadly. Also,
contemporary applications of custody in Muslim-majority countries vary, as interpretations of Islamic
principles may integrate state laws, societal customs, and modern child welfare considerations. This paper
through a doctrinal method appraises the provisions for child custody (Hadana) under the Shari’ah as
affecting the Muslims’ children vis-a-vis how the interest of the children would be best served. The objective
of this research is to sensitize many Muslim women who had little or no knowledge of their right to custody
of their children. It was observed that though some Muslim women know their right to custody of their
children but lack prerequisite power to fight for it when been overridden by men. Lastly, the paper concludes

by making recommendations to Muslim women who may want to explore custody under Islamic law.

Keywords: Shari‘ah, Hadana, Child, Custody, Paramount Interest
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1.0 INTRODUCTION

Hadanah (4Laad)) js the Arabic term use for custody of a child in Islamic law.? The word is used
to express the action of a mother-bird protecting its chicks with its wings. Thus, the word Hadanah
is technically used to convey the general care and protection a mother gives to her young child
under Islamic law.® Al-Hadana is one of child’s rights that are incumbent on his parents or some
set of people as laid down in the Shari’ah.* 1slam considers the issue of children’s rights very
crucial, as children are the nucleus of a healthy society. This right of Hadana is due to a child
before, after his birth. The reasons for this right are that; children are believed to be potentially
weak, feeble, and prone to the negative effects of social vices and negative occurrences as well as

harmful behaviors.®

2.0 MEANING OF HADANA

Literally, Hadana means ‘to clasp in one’s arm’ ‘to hug or embrace’ ‘to nurse’ to bring up’ ‘to
raise’ a child.® A4l-Hadana technically means the act of protecting, guarding and shielding of a child
physically, spiritually and mentally at his tender age from hazards of life.” This protection is aiming

toward helping the child to differentiate between good and bad, harm and benefit and generally to

*LL. B (Combined Hons.); LL. M (Islamic Law) Unilorin; BL (Abuja); PCIED, Al-Hikmah University, llorin;
Lecturer, Islamic Law Department, Faculty of Law, Kwara State University, Malete, llorin, Nigeria (KWASU).
Mobile No.: +2348036116406; Email: abdulrazaak.zakariya@kwasu.edu.ng/ or abdulrazfem@yahoo.com

2 JM Cowan (ed.) Arabic-English Dictionary (Junaid Offset Works, New Delhi, 1960) 185

3 MA Ambali The Practice of Muslim Family Law in Nigeria (2nd ed. Tamaza Publishing Co. Ltd., Zaria, 2003) 256

4 IM Bakr Al Figh al- Wadih Minal-Kitab Was-Sunnah ‘Alal-madhahibil ~4rba’ah (vol. 11, 2nd ed. Daru al-Manar,

Cairo, 1998) 159.

Zakariya O. A. ‘An Appraisal of Child’s Right under the Islamic Law’ (Being a long essay submitted to the faculty

of law, university of Ilorin, Ilorin, Nigeria, in partial fulfillment of the requirements for the award of the degree of

bachelor of laws (LL. B Hons.) In Common and Islamic Law, 2011) pg. 19

& Cowan J. M., (ed.) Arabic-English Dictionary, p.185, see also: Muhammad ibn Mukarram Ibn Manzir, Lisan Al-
'Arab, edited by Yusif Khaiyyatt and Nadean Mar'ashi, Vol. 1, Beirut. 661-662;

7 Bakr (n 3)159.
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be able to face the challenges of life when he becomes adult.® Hadana of a child includes: taking
care of the child’s personal hygiene like taking care of his body, his cloth, preparing his food,
where he sleep.® Hadana also involves taking care of the child intellectually, (W) spiritually,
(L) and physically (bewa). 10

2.1 MEANING OF PARAMOUNT INTEREST OF CHILD UNDER SHARI'AH.

The paramount interest of child; also known as best interest or welfare of child are nursing, health,
proper training and the child’s education.!* These are first thing to be considered in child custody
under Islamic law.*? Any determination of child custody must be done bearing the welfare of the
children in mind and must be in the best interest of the child. Any discrimination in the granting
of custody that does not align with the welfare and best interest of the child is invalid, unlawful
and can be challenged in Court.® The welfare and best interests of the child are paramount, and
various personal and situational aspects are evaluated to ensure that the custody arrangement

serves the child’s needs. The Sharia Court of Appeal of Kwara State held in Adebiyi v. Adebiyi'*

that:
‘Mother’s intense care, bedding and bodily warmth are better for him (the child)
than the father’s until he (the child) is of age and then choose for himself. Thus, the
mother is more passionate, more tender, more compassionate, more subtle, more
experienced (in child raising) and more pitiful. She is therefore more entitled to her
child so long she has not remarried.”*®

8 Ibid.

® Abdulkadir Orire, ‘Shari’a: A Misunderstood Legal System’ (Sankore Educational Publishers Limited, Zaria, 2007).
81.

10 Ambali (n 2) 256

1 MA Ambali The Practice of Muslim Family Law in Nigeria’ 326

12 See the unreported case of Katsina State Sharia Court of Appeal, Bilyamin Bashir v. Suwaiba Muhammad Suit No.
(KTS/SCA/KT/39/2019)

13 |bid. see also the decision of the Sharia Court of Appeal, Kwara State in Adebiyi v. Adebiyi (2020) KSCALR. P.
85 @ 92.

14 (2020) KSCALR. P. 85 @ 92
15 |bid.
3
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3.0 RIGHT OF HADANA IN ISLAM.

Intuitively, parents’ hearts are disposed to loving children and are filled with psychological feelings
and parental compassion for protecting, caring, sympathizing, and loving for the children.®
Hadana i1s aimed at serving the paramount interest of a child hence the right of custody of a child
belongs to the mother of such child either during the connubial relationship or after its

dissolution.t’

However, when such mother falls short of one of the prerequisites of right of Hadana as shall be

discussed later in this paper, the Hadana shall be taken away from her to some other set of people.8

4.0 THE ORDER OF THOSE WHO HAVE THE RIGHT OF HADANA.

Muslim jurists gave preference as to who has the right to care for a child taking into consideration
the interest of the child. Women are preferred over men and within the same gender, preference
has been given to those who are closer to the child and who are expected to be more compassionate

and merciful.*®

16 Nasih Ulwan A. ‘Child Education in Islam’ (Dar El Salam, Cairo, 15 2001). 15

17 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah “Alal-madhahibil —4rba “ah pg. 160. The reason
for giving priority to the mother is that she has proper right to custody and breast-feeding of the child. This is
because she is more skillful and more capable to discharge the duty better than man and she is endowed with patience
and time to attend to the problems of the child both of which she is more suitable than man in respect of custody.
See for detail, As-Sayyid Sabiq ‘Figh As-Sunnah’ (Vol. 11, 4" ed., Daru Al-Fikr, Lebanon, 1983) pg. 287; see also
the case of Taibatu Aduke V.G. A. Mustapha KWS/SCA/10/85, where the Kwara State Shariah Court of Appeal
sitting in llorin granted to the appellant the custody of her children with the respondent.

18 Ibid, 160

¥Imam Al-Hussain ‘Custody of Children in Shari’ah’ available online at
http://www.irfi.org/articles/articles_551 600/custody of children_in_shari.htm(irfi)
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4.1 ORDER OF WOMEN IN THE RIGHT HADANAThe mother, (a¥)).
Jurists unanimously agree that so as long as mother is qualified, she has priority over any other
person to claim the hadana of her child.?° This is evident on a hadith reported by Abu Dawud that
‘Amru Ibn Shu’yb narrated from his father, from his grandfather that:
A woman came to the Prophet and said: ‘O Messenger of Allah! I carried my son
in my womb, suckled him my breasts and held him on my lap; yet his father has
divorced me and wants to take him away from me. The Prophet replied: “You have

more right to him as long as you do not re-marry.?!

Caliph Abu Bakr (RTA), was also reported to have made a decision between Caliph 'Umar (RTA),
and his wife when he divorced her and took away her son — ‘Asim- from her, that the custody of
the child be given to the mother. Abu Bakr said to Umar: ‘the hug and kisses of that old woman
to the child is more important and valuable than whatever material wealth you can offer the

child.”??

Grandmothers (<Y al & oY) af), Except in Malikiyyah where the maternal aunt has preference over
paternal grandmother, the majority of juristic school of thought are of the opinion that in the
absence of the mother (whether dead or disqualified), the custody right goes to the grandmothers;
however, maternal grandmother is given priority over the maternal grandmother. This was evident

on the athar reported by Qasim bin Muhammad that:

'Umar Ibn Al-Khattab had married a woman from the Ansar. She gave birth to a son
whose name was 'Asim bin 'Umar. 'Umar later divorced the woman. One day when
'Umar was proceeding on horseback towards Qa'ba, he found his son was playing

in front of the mosque. He caught hold of him and placed him on the horse's back.

20 Al-lmam Muhammad bn Aliy Ash-Shawkani, Comprehensive Islamic Jurisprudence According to the Qur’an and
Authentic Sunnah, (Trans. Abu Aisha Murthada Salahudeen al-lwoowee, Edit. Muhammad Zubair Bin AbdulAzeez
, Salmah hint Younus, 1% Ed., Dakwah Corner Bookstore, Malaysia, 2019) 399

2L Abu Dawud, ‘Sunanu Abi Dawud’ (1% Ed., Daru Ibn Hazm, Beirut, 1998) Hadith No. 2276, 351

22 Abu Malik Kamal Bn As-Sayyid Salim, Sahih Figh As-Sunnah Wa Adilatuh Watawdihi Madhahibil Ahimah, (Vol.
iii, Daru Tawfigiyyah lilturath, Cairo, 2010) 371

5
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'Asim's maternal grandmother caught up with them. A quarrel arose between the
maternal grandmother and 'Umar about the hadanah of the boy. Both of them came
to Abu Bakr who was the Caliph. 'Umar said: "He is my son". The grandmother
said: "He is my son". Abu Bakr said: "Leave this woman and the child". 'Umar said
nothing in reply [he raised no objection to this decision] 2*

Hierarchy of other women who are entitled to the Hadana of a child are as follows:

i.  Sisters (4&&al <a¥): maternal Full or half sister, then paternal Full or half sister. This is
the preference of the Hanafiyyah and the Shafihiyyah. The Malikiyyah prefers maternal
aunts over paternal grandmother and sisters.?*

ii.  Aunties (<3 <) & &1 <¥1): Maternal aunt is preferred by the Malikiyyah after mother and
maternal grandmother.?

iii.  Nieces (a¥ <A« 24884 <Al i) maternal Nieces have priority over paternal maternal
Nieces.?®
The purport of the above list women is that is one is not available or fall short of any of the
required conditions, the other (in order of their arrangement) takes over the Hadana. It must
be said that mother of such child takes priority over all others except if she is wicked and/or
guilty of immorality like frequently goes out for parties or picnics; if she lives as prostitute or
marries someone not related to the child.?” If none of the above-mentioned women is not
available or available but unfit, then Hadana becomes right of one of the men in the following

order.

23 Quoted in Abu Malik Kamal Bn As-Sayyid Salim, Sahih Figh As-Sunnah Wa Adilatuh Watawdihi Madhahibil
Ahimah, 370

2 |bid. pg. 370

2 |bid.

%6 M. Bakr Ishmael, Al Figh al- Wadih Minal-Kitab Was-Sunnah “Alal-madhahibil —4rba “ah. 160; see also An-
Nafrawiy Al-Malikiy, ‘Al-Fawakihu Ad-Dawaniy ‘ala Risalatu Ibn Abi Zayd Al-Qayrawaniy’ (Daru Al-Fikr, Bairut,
2008, Vol. I1). 66-67

27 Sharma. A. ‘When Mother does not lose her Right of Custody under Muslim Law in India’ available online at

<http://www.preservearticles.com/2012030124304/when-mother-does-not-lose-her-right-of-custody-under-

muslim-law-in-india.html> accessed on 26/2/2023

6
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5.0 ORDER OF MEN IN RIGHT OF HADANA.

(i)  The father, and then the grandfathers. (&¥) & a5 G31)

(i)  The brothers and then their children (nephews) (&3 &Y o) &3 (&8ad) #3U)

(iii)  The uncles and then their children (cousins) (Lagil a5 (G8&Y 4nf as o) (3L aalf)?8

In the absence of all the above men, Hadana of a child shifts to the paternal side of his mother i.e.
mother’s father, mother’s grandfather, mother’s uncles, and then their sons.?’ However, in the
absence of all the above listed people to take over the Hadana, then the authority or the judge shall
appoint someone to take over the custody of the child,* this discretion shall be exercised with total
consideration of physical, mental, emotional, religious, financial, or any other relevant factors,

including a child’s preference.!

6.0 SHARI'AH HIKMAH IN THE ORDER OF HADANA VIS-A-VIS PARAMOUNT
INTEREST OF CHILD UNDER SHARI'AH

The caring nature, dedication, attention and tender feeling a woman has toward children generally
is the reason for giving priority to the woman in a custody matter. Mother is believed to be more
skillful and capable to discharge these duties better than man and that is reason mother is given
priority over man in Islamic Law of custody.®? This was further buttressed in an interesting case
has been recorded by Imam Ash-Shawkani in his book Nail al Awtar which was brought before
Ibn Taymiyya.®® In this case, child custody was contested by both parents. Court gave the option
to the child for choosing the custodian. He opted for the custody of the father. On it, the mother

28 |bid.

2 |bid.

%0 Ibid.161

3L A Hadjian ‘In matters of child custody, child support and spousal support, Islamic nations apply civil and Islamic
legal traditions differently’ available on line at <http://abbashadjian.com/2013/05/the-children-of-sharia/>
accessed on 1 March 2023

32 MA Ambali The Practice of Muslim Family Law in Nigeria’ 326.

3 Cited by Igra Firdous & Shahnaz, ‘Best Interest or Religious Laws: The Paramount while Deciding Child Custody
in India’ International Journal for Multidisciplinary Research (IJFMR) (6, Issue 3, May-June 2024) 6. Available
online at https://www.ijfmr.com/papers/2024/3/21339.pdf accessed on 20th March, 2025.
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asked the court to inquire from the child why he has preferred the father. On court’s inquiry the
child said, ‘mother compels me to go to the school where the teacher punishes me every day while
the father allows me to play with the children and do whatever I like.” On hearing this, the court
gave the custody to the mother.3* This clearly shows that welfare and best interests of the child are
paramount hence, wishes of the minor while deciding his or her custody has always been subject
to the principle of best interest and welfare of the minor is best served even in classical Muslim
legal tradition. This is why various personal and situational aspects must be evaluated to ensure

that the custody arrangement serves the child’s needs in the award of custody under Shari’ah.
7.0 SHARI’AH PREREQUISITES FOR HADANA.

Certain conditions to be met are laid down to qualify for the Hadana of a child. The conditions are
as follows:

e Sanity (Jad1). An insane person is not entitled to be awarded custody of a child since he/she
also need someone to care for him/her.

e Adult (¢s%) an underage person needs someone to take care of him/her either hence not
qualifies to be awarded custody of a child.

e Competence/Capability (38), someone who is entitled to Hadana must be competent and
capable of serving and taking care of the child. Such a person must also have a prerequisite
knowledge of how to train a child.

e Person of good character. A person who is to take charge of Hadana must be of good
character. An insolent or a prostitute woman cannot be given custody of a child.

e Being a Muslim. Some jurists opine that Hadana cannot be awarded to an unbeliever with
reference to surah An-Nisah: s Guia’sall e G i€l &1 3adg o135 ¢, And never will Allah
grant to the disbelievers a way (to triumph) over the believers’.®® This is also aimed at
protecting the faith and religion of such child. It is possible that the woman trains the child

on her own religion different from Islam and which may be difficult for the child to change

34 Ibid.
Q. 4: 141
3 Yusuf ‘Ali A. ‘The Meaning of the Holy Qur’an’ (amana Publications Maryland, USA, New ed., 1998)

8
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after the Hadana.®” Nonetheless, the Hanafiyya, Ibn Qasim (a Malikiyyah) and Abu Thawr
opine that Hadana of a child should be given to his/her mother regardless of her religion®®
in as much as Hadana only entails nursing, breast-feeding, and caring for a child.*

o Lastly, that the mother of the child who wants to assume custody has not been married /to
another man who is a stranger (i.e., not being related to the child).®® This is evident on the
hadith narrated by ‘Amru lbn Shu 'yb earlier quoted in this paper.

It must be added also that a divorced mother or any others who assume custody of a child is not
allowed to travel outside the town far from where the child’s father lives except she will return
same day, although she may do so with the permission of such father.*! However, a mother taking
custody of her child may travel and/stay in her hometown being a place where she was married
after her iddah (waiting period) without necessarily seeking the permission of the child’s father
(her ex-husband). Permission of the father should be sought if she is travelling to a town not being
hers or being her town but not being the place where she was married, or being a town where she

was married but not being her hometown.*?

7.0 SHARI'AH FIQH OF DURATION OF HADANA.

The duration of Hadana for a male child extends till when he attains puberty (& 5.4 While that
of a female child is till when she got married and her marriage is consummated.** Some Hanafi
jurists opine that custody of a male child ends when he attains the age of 7years while that of a
female child end when she attains the age of 9years.*”® In Kuwait, the girl remains in the care of

37 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah *Alal-madhahibil —4rba “ah pg. 161

38 Except such a woman is an apostate, then she shall not be given custody of her child.

% Ibid. pg. 162

40 Al-Jazairiy A. ‘Minhaj Al-Muslim’ (Daru Al-Fikr, Beirut, 2002) pg. 361.

41 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah "Alal-madhahibil —4rba“ah pg. 163-164

42 |bid. p. 164.

43 Puberty is attained by a child his/her sex glands become functional and the secondary sexual characteristics emerge.
The sign of puberty in a male adolescent is known by his potency to impregnate a woman and the discharge of
semen, while a female child’s puberty is known by her menstruation, nocturnal pollution and pregnancy. See
generally, Anwarullah, ‘The Criminal Law of Islam’ (Kitab Bhavan, New Delhi, 1% ed., 2006,) pg. 25

4 ‘Minhaj Al-Muslim’ pg. 362

45 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah “A4lal-madhahibil —4rba “ah pg. 162
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the Hadana until she marries. The boy remains until he reaches the age of puberty. After which he
is given the choice to stay with his father or mother. (Same in Sudan) While in Morocco, the length
of period is: 12years for the boy and 15years for the girl after which the child is given the choice
to stay with the father, mother or another relative. Egypt has 9 years for the boy and more than this
for the girl.*® Nonetheless, the judge before whom a case for Hadana is brought has the discretion
to pronounce on what he thinks would be best served the interest of the child.*’

After the age of Hadana, when a child has grown up to face the challenges of life, the child has
the right to choose between his two parents or other relatives with whom he/she shall live, though
at this time, his/her father has the right over and above any other person.*® This is found on a hadith
reported by Abu Dawud that ‘Abu Hurayrah narrated that a woman came to the Prophet and said:
‘O Messenger of Allah! My husband wants to take my child away from me. The prophet then
made the mother sit down to a side and the father to another side, and made the son sit down
between them and then said to the child ‘this is your father and this is your mother; hold onto the
hand of anyone you wish between the two of them, the child held unto her mother’s hand and she
went away with the child.*® Imam Malik support that the still go with his/her mother while Imam
Abu Hanifah opine that the child’s father has more right to the child than his/her mother after the
age of Hadana. This is because the child does not know with whom and what his/her interest is
best served.> To this point, Hadjian Abbas®! put together the age of transfer of custody, discretion,

maturity and marriage in 15 Muslim Countries under various law and practice.

Country Sect/Figh Age of Transfer Age of Discretion  Age of Maturity Age of Marriage

46 “Custody of Children in Shari’ah’

47 Ibid. 162-163

“8 |bid. 163

49 See for detail: ‘Sunanu Abi Dawud’ hadith No. 2277

%0 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah “Alal-madhahibil —4rba “ah. 163

51 Abbas Hadjian, is a bi-lingual (Farsi & English) California Certified Family Law Specialist, certified by the Board
of Legal Specialization, of the State Bar of California. Mr. Hadjian’s practice is limited to litigation of complicated
Family Law issues, and private or Court assigned mediation. Mr. Hadjian is also a reputable expert in Iranian Civil
and Family Law and Procedure, and provides legal assistance on the Web and on T.V. programs broadcasted

worldwide. Mr. Hadjian is author of Divorce in California, a self-help divorce guidance published in 2000. See for

more details: < http://abbashadjian.com/> accessed on 1/3/2023
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Boy  Girl Boy Girl Boy Girl Boy Girl
Afghanistan ~ Sunni/Hanbali 7 9 N/A  N/A 18 18 18 16
Azerbaijan Shi’a/Ja’fari N/A  N/A  BIC BIC 21 21 18 18
Bangladesh ~ Sunni/Hanafi N/A  N/A 7 9 18 18 21 18
Egypt Sunni/Hanafi N/A  N/A 15 15 15 15 18 18
Indonesia Sunni/Shafi’i N/A  N/A 12 12 18 18 19 16
Iran Shi’a/Ja’fari 7 7 N/A  N/A 15 9 15 13
Iraq Shi’a/Ja’fari N/A  N/A 10 10 15 15 18 18
Jordan Sunni/Shafi’i N/A  N/A 15 15 18 18 16 15
Morocco Sunni/Maliki N/A  N/A 15 15 18 15 18 18
Nigeria Sunni/Maliki N/A  N/A 7 9 15 9 15/21  12/18
Pakistan Sunni/Hanafi N/A  N/A 7 9 18 18 18 16
Qatar Sunni/Hanbali N/A  N/A 11 13 18 18 18 16
Sudan Sunni/Maliki N/A  N/A 7 9 18R 18  Puberty Puberty
Saudi Arabia Sunni/Hanbali N/A  N/A 7 7 18 18 18 18
Turkey Sunni/Hanafi N/A N/A  BIC  BIC 18 18 17 17%2

8.0 MAINTENANCES/FINANCIAL SUPPORTS CUM REMUNERATION IN HADANA.

It is mandatory under Islamic law that father and mother raise their children; give them moral

supports, sound education (religious and other general knowledge of life) to their children. The

father is the head of the family and in charge of maintaining the family financially, regardless of

whether he is rich or poor; he must assume the responsibility to the best of his capability. Allah

52 ‘In matters of child custody, child support and spousal support, Islamic nations apply civil and Islamic legal

traditions differently’ (Published in The Los Angeles Lawyer Magazine, April 2013) available online at
<http://www.lacba.org/Files/LAL/Vol36N02/3028.pdf> see also: <http://abbashadjian.com/2013/05/the-children-

of-sharia/> accessed on 1/3/2023

53Q. 4: 34
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says: ‘...but he (father) shall bear the cost of their food and clothing on equitable terms. No soul
shall have a burden laid on it greater than it can bear’>*

Hence, it is the duty of the father to maintain the family in terms of sheltering, clothing and feeding
the wife®® and the children. He is also responsible for financing the education of children, and their
general welfares. The Sunni®® and Shi’a jurisprudence agree that during and after termination of
the marriage, the father must maintain the children whether the wife is poor or rich.®” It must be
added that during the time when the father and the mother are living together with their children,
the father are only entitled to maintain the family by providing their needs and having done that,
the mother are not entitled to any further remuneration for taking care of their children.>® However,
if the custodian of a child is not the mother, hence, she is entitled to remuneration in addition to
maintenance of the child.> Similarly, the maintenance of the children is the duty of the father. On
his death or incapacity for maintenance, this duty devolves upon the paternal grandfather, and then
upon the mother, maternal grandfather and grandmother, and paternal grandmother, with
preference going to the nearer kin of the father. If the grandparents are similar in degree of kinship,

they must pay maintenance expenses equally. The court has power to enforce support against a

%Q.2:233

%5 During the period they are living together as spouse and also during the waiting period of revocable divorce. See
for detail: Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah "Alal-madhahibil —Arba “ah. 165

% Comprises of Malikiyyah, Shafihiyyah, Hanbaliyyah and Hanafiyyah.

5 In matters of child custody, child support and spousal support, Islamic nations apply civil and Islamic legal
traditions differently’ see also Article 78, 148 and 155 of the United Arab Emirates Federal Law No.28, (Personal
Status Law, PSL) 2005. Available online at
<http://ejustice.qgov.ae/portal/page/portal/eJustice%20MOJ%20Portal/About%20Us/Law%200f%20Personal %20
Affairs>

%8 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah *Alal-madhahibil —4rba “ah pg. 165

% However, it is also agreed to that compensation may be paid to the mother of a child if such mother demands for

remuneration and it is in the best interest of the child that his/her mother takes custody. See for detail: Bakr Ishmael
M., Al Figh al- Wadih Minal-Kitab Was-Sunnah “Alal-madhahibil —4rba “ah. 165
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third party.®® Similarly, any dispute or disagreement on custody of child may be resolved an Area

Court of Northern Nigerian.®

9.0 DIFFERENCE BETWEEN PHYSICAL CUSTODY AND LEGAL CUSTODY OF A
CHILD.

Although this paper is only concerned itself with Hadana (physical custody) and not Waliy (legal
custody or guardianship) of a child. Nonetheless, it is pertinent at this juncture to state clearly that
in all the cases of Hadana, father is the rightful legal custodian i.e., guardianship, (waliy) of his
child regardless of who has the physical custody of the child. This is to say physical custody of a
child is different from legal custody (i.e., guardianship). Hence, Fathers must approve of their
children’s education, including the places and types of schools attended and the type of education
received. Similarly, financial guardianship is vested in fathers and/or grandfathers unless
transferred by agreement or assigned by the court to mothers or third parties for some reasons.
Fathers are the recipients of a child’s earnings after divorce and are authorized to purchase, sell,
encumber, and manage a child’s properties. This right is especially significant if children receive
inheritances or gifts during the marriage. This rule also is relevant when children receive public

assistance or private insurance benefits.%?

10.0 CHALLENGE OF SUBMISSION TO CUSTODY UNDER THE COMMON LAW
AND IMPLICATION FOR MUSLIMS

Marriage under the Statutory Law brings the parties thereto under the Matrimonial Causes Act
(MCA).%® A statutory marriage that comes under the jurisdiction of the Matrimonial Causes Act
(MCA) must be celebrated before a licensed marriage officer outside Nigeria or registrar of

marriages within Nigeria between a man and woman that are previously single. Section 71 of the

80 Bakr Ishmael M., Al Figh al- Wadih Minal-Kitab Was-Sunnah “Alal-madhahibil —4rba “ah. 166- 168. See also
‘In matters of child custody, child support and spousal support, Islamic nations apply civil and Islamic legal
traditions differently’

b1 Item 1, Part Il of the Schedule of Area Court Law

%2 Ibid. pg. 169

83 Cap 220, 1970
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Matrimonial Causes Act is very clear that custody should be decided based on the child’s best
interest.

(1) In the proceeding with respect to the custody, guardianship, welfare,

advancement or education of children, the court shall regard the interests of those

children as the paramount consideration; and subject thereto, the court may make

such order in respect of those matters as it thinks proper.®
In Odogwu V. Odogwu®® the parties in the case were married in 1982 and had three issues aged 9,
8 and 6 years. Their marriage was pronounced dissolved upon the petition of the husband alleging
adultery against his wife —Odumeoku Odogwu- on 17" December, 1990 by Adeyinka J. sitting in
Lagos State High Court. Custody was among other things considered which went from court of
Appeal to the Apex court. Belgore JSC (as he then was) held that ‘the interest of children which
are required to be taken into consideration in custody matters by virtue of S. 71 (1) of MCA 1970,
cannot be qualified in terms of material such as money or food but they must of necessity promote
the happiness and security that tender age requires’. Case law has upheld this principle but mothers
that want custody are held to very strict proof that they can maintain the children without regard
to the courts powers to grant maintenance orders. Mothers describe the arduous proof they are
made to provide that they have a personal residence, job and income before they are given
custody.®® While it seems logical and fair that mothers in the contemporary world are encouraged
to have a job, child maintenance is supposed to provide the necessary financial support that she
may lack to take care of her child or children; and this is responsibility of the father without
necessarily takes the physical custody of the child.
The principle of the best interests of the child remains paramount under the Act as under Islamic
law. The child is to be afforded the protection and care that is necessary for its wellbeing, which
would include the right to survival and development. The rights to an identity from birth, the
freedom of thought, conscience, association, peaceful assembly and religion are guaranteed, under

the guidance of its parents. The child has a right to family life; its dignity is to be respected at all

64 5 71(1), Matrimonial Causes Act, Cap 220, 1970
85 (1992) 2 NWLR Part 225 pg. 539
8 MzAgams, ‘Child Custody in Nigeria’ available online at <http://mzagams.wordpress.com/2011/11/18/child-

custody-in-nigeria/> accessed on 28/2/2023
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times; it is entitled to health and health services, parental care, maintenance, leisure and recreation,

free compulsory and universal primary education and freedom from discrimination.

10.0 CONCLUSION

Islam sees the paramount interest of a child to be best served with the biological mother of such
child, unless such mother is not available or is unfit with any of the defects earlier discussed. If the
mother is not available or unfit, the custody still goes to some set of female relatives to the child
in a hierarchical order with whom it is believed the paramount interest of the child would be best
served. It is only when these set of women exhausted that the custody can come to the father. The
reason for giving priority to the woman in a custody issue is the caring nature, dedication, attention
and tender feeling a woman has toward children generally. As-Sayyid Sabig succinctly put this

thus:

The reason for giving priority to the mother is that she has proper right to custody and
breast-feeding (nursing) of the child. This is because she is more skillful and more capable
to discharge the duty better than man. With regard to Hadana, she is endowed with patience
and time to attend to the problems of the child both of which she has more than man. So

she is given the priority in the interest of the welfare of the child.®’

11.0 RECOMMENDATION

In common law, award of custody of child(ren) is usually either to father and mother who is able
to prove that the paramount interest of the child would be best served with him.®

As earlier discussed, marriage under the Statutory Law brings the parties thereto under the Matrimonial
Causes Act (MCA). Hence, only the High Court has jurisdiction in both dissolution of marriage conducted
under the Act and custody of children thereto.®® It is common nowadays that many Muslims couple conduct
their marriage under the Statute hence subject themselves to arduous of common law proceeding of

dissolution and custody of child(ren). It is therefore recommended for all Muslims to conduct their marriage

67 As-Sayyid Sabig, Figh As-Sunnah, Trans. Muhammad Sa’eed Dabas & Jamal al-Din M. Zarabozo (American Trust
Publications, USA, 1991). 405.

8 See section 71 (1) of the Matrimonial Causes Act, Cap 220, 1970

89 See section 2 of the Matrimonial Causes Act, Cap 220, 1970
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in line with the provision of Shari’ah and shun subjecting themselves to man-made laws which are
erroneous, defective and fallible.

It is also recommended that several provisions governing child custody under Islamic law should be
codified in such a way that everyone would understand, has easy access and easy reference to it. In doing

this, it will go a long way to enlightening the Muslim community.
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Appraisal of Workplace Sexual Harassments in Nigeria: The Inadequacy of the Extant

Laws
Aliyu Abubakar,* Musa Yahaya** and Ahmad Aliyu Zanwa***

Abstract

Allegations of Sexual harassments in public offices in Nigeria is recently taking a disturbing
dimension, with highly placed public officials being indicted to the extent of demanding sexual
gratification from their colleagues in return for lucrative assignments, recognition or viable
posting among other reasons. Various laws were enacted to address various offences in Nigeria
inclusive of sexual harassments. However, there is no single comprehensive national legislation
that addresses workplace sexual harassment in Nigeria. There is as well, plethora of court
decisions sanctioning the acts of workplace sexual harassment in Nigeria, but those decisions
cannot be comprehensive and exhaustive as the enabling laws were also not comprehensive or
exhaustive. This paper appraised various provisions of the laws of sexual harassment in Nigeria
side by side with the recent allegations of sexual harassments in the Senate of the Federal Republic
of Nigeria, as it particularly affects the integrity of the Public Service of the Federation.. This
paper observed that the laws seeking to punish the acts of sexual harassment in Nigeria are
inadequate, and it is accordingly recommended that a single national comprehensive legislation
should be enacted to address the disquieting development of sexual harassment in Nigeria public
offices. This paper seeks to address the question, why should the Senate insists on passing the
Sexual Offences Bill into law in 2020 against the lecturers in the tertiary educational institutions
in the country while there is a skeleton in their cupboard? This paper adopts the use of doctrinal
method of research.

Keywords: Appraisal, Sexual, Harassment, Inadequacy Nigeria, Laws.

1.1 INTRODUCTION

Allegations of sexual harassments in Nigerian workplaces is indeed, taking a disturbing dimension,
as it is now being cast against the high ranking officials of the government.! On the 28" day of
February 2025, Senator Natasha Akpoti Uduaghan made an allegation of sexual harassment

against the Senate President of the 10" Assembly of the Federal Republic of Nigeria. That she

* Aliyu Abubakar Esq,, LLB, BL, LLM, PhD (in view), Lecturer, Department of Private and Business Law, Faculty
of Law Nasarawa State University Keffi. Barraliyu72@gmail.com 08030593180.

** LL.B, LL.M, PhD (In view): Lecturer, Public Law Department, University of Abuja and Legal Practitioner.
justice1045@gmail.com: 08067252955.

*** LB, LLM, PhD (in view) Lecturer Department of Islamic law and Jurisprudence, Faculty of Law Nasarawa State
University Keffi. 08038933345

! Abimbola Adelekun, A Critical Look at the Sexual Harassment Allegation in the Senate The Nation News Paper
(4th February 2025) P 14
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alleged the violation of her rights, privileges and entitlements as a federal legislator simply because
of her refusal to accept the sexual advance of the Senate President of the Federal Republic of
Nigeria. The basis of which she petitioned the Senate Ethics and Privileges Committee, against the
Senate President, lamenting that she was harassed sexually by the Senate President and she resisted
the harassment, as a result of which she was intimidated, maltreated and maligned in the senate.?
The Senate Ethics and Privileges Committee presented its report at the plenary at the senate
chambers, recommending the suspension of Distinguished Senator Natasha.

Therefore, Distinguished Senator Natasha was suspended for the period of six (6) months and
prevented from parading herself as a Senator of the Federal Republic of Nigeria among other
sanctions.® Civil society organizations stood firmly not only for the protection of Distinguished
Senator Natasha’s right to dignity of human person and freedom of expression, but also for
advancing the law and promoting the course of justice.* It is pertinent at this juncture to put pivot
and effort together in order to shift the liver, The National Assembly has a duty to enact a
comprehensive national legislation against workplace sexual harassment applicable to the entire
public service of the country.

1.2 THE THEORY OF WORKPLACE HARASSMENT

As a concept, workplace harassment has been defined by legislations in Nigeria. Section 46 of the
Violence Against Persons Act, 2015, defines sexual harassment as ‘Unwanted conduct of a sexual
nature or other conduct based on sex or gender which is persistent or serious and demeans,
humiliates or creates a hostile or intimidating environment which may include physical, verbal or
non-verbal conduct®. In the case of Ejieke Maduka v Microsoft Nigeria Limited and 3 Ors, the
National Industrial Court of Nigeria restated with approval the definition of sexual harassment
enshrined in the Convention on Elimination of All Forms of Discrimination Against Women
(CEDAW) General Recommendation Number 19 of 1992 as follows:

2 1hid.

% Nasarawa Mirror News Paper. 7th March 2025. On https//www.nmirrorfacebook.com at 11 : 00 am.

4 Abimbola Adelekun Op. Citp 1

® Gary N. Powell, “Definition of Sexual Harassment and Sexual Attention Experienced,” The Journal of Psychology:
Interdisciplinary and Applied 113, Hong Zhu, Yijing Lyu and Yijiao Ye, “Workplace Sexual Harassment,
Workplace Deviance, and Family Undermining,” International Journal of Contemporary Hospitality Management
31, no. 2 (2019), 595-596
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“Such unwelcome sexually determined behavior as physical
contact and advances, sexually coloured remarks showing
pornography and sexual demands, whether by words or actions.
Such conduct can be humiliating and may constitute a health and
safety problem; it is discriminatory when the woman has
reasonable grounds to believe that her objection would
disadvantage her in connection with her employment, including
recruitment or promotion, or when it creates a hostile working

environment.”

The Court further explained that CEDAW General Recommendations Number 12 of 1989
recognizes sexual harassment as “violence against women”. Sexual harassment is an affront to the
dignity of person and breach of the right to freedom from degrading treatment.® Taking cognizance
of the foregoing statutory and judicial stand points, sexual harassment connotes any form of
unwelcome behaviour of a sexual nature which may include physical, verbal or non-verbal conduct
which is persistent or serious and demeans, humiliates or creates a hostile or intimidating
environment and is tantamount to violence against the person and an affront to his or her dignity.
Examples of sexual harassment includes unwanted sexual statements such as sexually explicit
jokes, comments on physical attributes, spreading rumors or rating others about their sexual
activity in front of others, displaying sexually explicit drawings, pictures or written material. It
includes unwanted sexually oriented statements in writing, text messages, face book, and other
media outlets. It’s also includes unwanted personal attention through personal interaction, pressure
for dates, unwanted visitation, where sexual or romantic motive is obvious. Sexual harassment is
also exemplified by unwanted physical advances such as touching, hugging, kissing, fondling,
touching oneself sexually for others to see, sexual assault, unwanted sexual intercourse or other
sexual activities.’

The Lagos State Domestic Violence Law defines sexual harassment as;

® R. Gupta, Sexual Harassment at Workplace, Haryana LexisNexis, (2014)
" Abe, ‘Defining and Awareness of Sexual Harassment among Selected University Students in Lagos Metropolis,
Nigeria’, Journal of Emerging Trends in Educational Research and Policy Studies (2012) 3(3), 212-218.
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An act of (a) unwanted or coercive sexual contact, (b) unwelcome
verbal or non-verbal conduct of sexual nature, (c) any other
behaviour of a sexual nature that create an intimidating, a hostile

or offensive environment.®

Furthermore, similar definition of sexual harassment was provided by Violence against Persons

(Prohibition) Act® Sexual harassment is nevertheless, a violation of constitutionally protected

rights of a citizen as every person’s right to dignity and honour is recognized as fundamental right

under the Nigerian Constitution.

From the foregoing, it could be deduced that a person is said to sexually harasses another person

if they:

make an unwelcome sexual advance, or an unwelcome request for sexual favours, or

engage in other unwelcome conduct of a sexual nature in circumstances in which a reasonable

person, having regard to all the circumstances, would have anticipated the possibility that the

person harassed would be offended, humiliated or intimidated. Hence, sexual harassment may

include any of the followings:

i
ii.
iii.
iv.
V.
Vi.
vii.

viil.

Inappropriate physical contact

Intrusive questions about a person’s private life or physical appearance

Sharing or threatening to share intimate images or film without consent

Unwelcome touching, hugging, cornering or Kissing

Repeated or inappropriate invitations to go out on date

Sexually suggestive comments or jokes that offend or intimidate

Requests or pressure for sex or other sexual acts sexually explicit pictures, posters or gifts
Actual or attempted rape or sexual assault

Being followed, watched or someone loitering (hanging around)

Sexually explicit comments made in person or in writing, or indecent messages (SMS,
social media), phone calls or emails — including the use of emojis with sexual connotations

sexual gestures, indecent exposure or inappropriate display of the body

8520 (1) Lagos State Domestic Violence Law 2007
9 S. 14 Violence Against Persons (Prohibited) Act 2015.
103, 34 of the constitution of the Federal Republic of Nigeria (1999)
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xi. Unwelcome conduct of a sexual nature that occurs online or via some form of technology
including in virtual meetings inappropriate staring or leering.

xii. Repeated or inappropriate advances on email or other online social technologies.

xiii. Sexual harassment can involve conduct by one or more people and can be a single

incident, repeated conduct or part of a course of conduct.

The workplace sexual harassment is only against the law when the victim is a worker. Then who
is 'a worker? The question receives a simple answer that a worker is any person who performs
work in any capacity, such as:

i. Anemployee

ii. A contractor or subcontractor

iii. A small business owner who works in the business

iv. An employee of a contractor or subcontractor

v. Anemployee of a labour hire agency

vi. An outworker

vii. An apprentice or trainee

viii. A student on work experience

ix. A volunteer.

Though, regardless of the sex, sexual orientation or gender identity of the person involved. It is
necessary to state that, intention as in “mens rea "*! is not relevant in cases of harassment. However,
the conduct may be sexual in nature even if the alleged offender has no sexual interest toward the
person of the victim, or is not aware that he is acting in a sexual way. For instance, Mallam Wada
works in a Duadu kitchen. One of his co-workers is always making jokes and comments. She talks
about her life in graphic detail and asks Mallam Wada insidious questions about his experiences.
She "alleged to have accidentally" brushed her hand against Mallam Wada when walking past him.

Mallam Wada tries to avoid her but can't always do so because they work closely together. He's

11 Mens rea is the mental element or criminal intent; guilty mind. It is the state of mind that the prosecution must prove
that a defendant had when committing a crime. For example, the mens rea for theft is the intent to permanently
deprive the rightful owner of the property. It is the second of two essential elements of every crime at common law,
the other being the actus reus. Pl. mentes reae

21

Journal of the Department of Jurisprudence and Public Law_KWASU




LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

afraid to report her behavior because he thinks no one will believe him since he's a man being

harassed by a woman.

1.3 LEGAL FRAMEWORK FOR COMBATING AND PREVENTING SEXUAL
HARASSMENT IN THE WORKPLACE IN NIGERIA
The fight against sexual harassment in the workplace remains an international challenge with
which concerted effort is peremptory for the international community to triumph over this problem.
Sexual harassment is physically and psychologically harmful and should not be tolerated anywhere
under any circumstance, including work place. According to the International Labour Organization
(ILO), the mere existence of legislations and institutions to prevent sexual harassment in the
workplace is not an end to itself; the challenge is how to keep them to function effectively. The
challenges stem from inadequate policy coherences at the national and local levels coupled with
lack of cooperation and collaboration. To prevent sexual harassment, it is important to build
industries and supportive workplaces where it is clear that sexual harassment is not tolerated by
dismantling the culture of impunity that often surround it as well as gender, cultural and social
norms. The effectiveness of any existing law lies in its applicability, implementation and
enforcement mechanisms. As such adequate measures should be provided to enforce these laws
appropriate means. One of which is to ensure the ratification and domestication of all international
conventions or laws to which Nigeria is a signatory so as make them justifiable. For the purpose
of this paper, the writer shall classify the mechanisms into
(a) Legislative and institutional mechanisms, and
(b) Administrative policy.
1.4 LEGAL FRAMEWORKS
Legal frameworks refer to formal laws as well as the system of government organizations that are
set up to restrain sexual harassment. For people to be protected against sexual harassment there is
the need for an appropriate set of laws and institutions capable of providing the necessary services.
The services which need to be provided are prevention, withdrawing to rehabilitate workers who
are engaged and victims of sexual harassment. Other services include the provision of advocacy
and policy guidelines, initiating the review of laws, conducting awareness programmes and

monitoring and evaluating the effectiveness of programmes dealing with sexual harassment. The
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UN Convention on sexual harassment has been incorporated into Nigeria’s corpus juris. It is
legislation with international flavour containing the bill of rights and other national instruments. It
is meant for Nigeria to combat and campaign against sexual harassment and to achieve the ILO
goal towards the total prevention of all forms of sexual harassment; it must adhere strictly to the
ILO Convention. Convention and accompanying recommendations have formed the basis on
which most of the member states. Since the ratification of several international instruments,
Nigeria has adopted various legislation, institutions, and administrative/policy measures at both
federal and state. These are aimed at addressing various forms of sexual harassment, the short and
long term strategies as well as outlining the roles of civil society and government in providing
preventive measures in favour of victims which include workers. However, the reverse seems to
be the case because the crime has witnessed an incredulous rise over. This is probably as a result
of the inadequacies of the law and the differences encountered in establishing a case of sexual
harassment in the workplace in Nigeria. The respect for human life, dignity, freedom of association
and democratic ideals of the voice of equality, it is imperative for the drivers of employment, and
individuals, institutions, organizations and public policies to provide employment with a human
face which encourages productive and efficient employment relationship and that which also
fulfils the standard of human rights.

Section 254 ¢ (i) (f), 39 and 41 of the Constitution of the Federal Republic of Nigeria, 19992
alongside Section 7 (6) of the National Industrial Court Act empowers the National Industrial
Court to apply international best practice in industrial relations. The reason for the continued
incidence of sexual harassment in the workplace in Nigeria is not with the laws but with effective
implementation and enforcement of the laws.

The ILO agrees that some loopholes in the legal framework were one of the main causes of sexual
harassment in the workplace in Nigeria and across the globe. These are lack of legal harmony and
cohesion among the laws, which hinder implementation and enforcement difficult. It is on this
basis that in cases of sexual harassment in the workplace, that the Nigerian government has put
the following structures in place. A section on sexual harassment was included in the Labour

Standard Bill (Section 24) during the Tripartite Retreat on the Review of National Labour Bills

12 Section 319 of the Constitution
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which was held in the year 2020. Several institutions were established to help enforce the laws and
monitor the policies. Law enforcement is the activity of making certain that the laws of an area be
obeyed. It is intended to discover, deter, rehabilitate, or punish people who violate the rules and
norms governing a society. Indeed, law enforcement requires a direct involvement in surveillance
to dissuade and discover criminal activities. It is the persistence of sexual harassment in the
workplace that encourages governments like in Nigeria to establish government and encourage
Non-Governmental Organizations such as Women Against Rape, Sexual Harassment and
Exploitation (WARSHE), Cee-Hope-Nigeria, Sexual Offences Awareness and Victims
Rehabilitations Initiative (SOAR) and Tamar Sexual Assault Referral Center (SARC) and United
Nations agencies such as NAPTIP, IPEC, WOTCLEF, UNICEF among others as part of the

working mechanisms for the enforcement against sexual harassment in the Workplace.

1.5 APPRAISAL OF THE EXTANT LAWS PROHIBITING THE ACT OF WORKPLACE
SEXUAL HARASSMENT IN NIGERIA
On the 8" day of July 2020, the Nigerian senate passed a Sexual Harassment Bill, targeting mainly
the prevention, prohibition and criminalization of sexual harassment in the Nigerian tertiary
institutions of knowledge.*® Section 1 of the said Bill provides thus;
This Bill was enacted to promote and protect ethical standards in tertiary
education, the sanctity of the student-educator fiduciary relationship of authority
dependency and trust and respect for human dignity in tertiary educational
institutions by providing for;
1. Protection of students against sexual harassment by educators in tertiary
educational institutions.
2. Prevention oif sexual harassment of students by the educators in the tertiary
educational institutions; and
3. Redressal of complaints of sexual harassment of students by educators in tertiary

educational institutions.!*

13 Section 1, Prevention, Prohibition and Redressed of Sexual Harassment in Tertiary Educational Institutions Bill
2019
1% 1bid
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It is crystal clear that the words and spirit of section 1 quoted above,® seeks to punish lecturers at
the tertiary educational institutions only on account of the fact that there exist a fiduciary
relationship and dependency between a student and the lecturer. Fiduciary relationship according
to Black’s Law Dictionary sixth edition, is a relationship in which one person (the fiduciary) is
obliged to act in the best interest of another person (the beneficiary), and is entrusted with the
management of property, money or other assets for the benefit of that person.'® If fiduciary
relationship exist whenever a person is bound by law or obliged to act in the best interest of another,
it can safely be concluded from the foregoing that the senate president of the Federal Republic of
Nigeria is also having a fiduciary duty towards his colleagues in the senate, as provided under the
senate rules that the senate president is required to protect the rights and privileges of the senators
ensuring that they are not unfairly treated or denied their rights.!” Thus, now that there is an
allegation of sexual harassment against the senators of the Federal Republic of Nigeria, workplace
sexual harassment bill should quickly be enacted to address sexual harassment issues in high
ranking public offices in Nigeria, as the Sexual Harassment Bill 2019 is obviously ill destined.'8

Another law which seeks to prohibit sexual harassment in Nigeria, is the Violence against Persons
(Prohibition) Act, section 14 thereof prohibits and punishes sexual harassments and coercive
sexual contacts. *® Criminal Code Act on the other hand prohibits and punishes various forms of
sexual offences including advances.?’ While Penal Code Law also prohibits and punish various
forms of offences including unwanted touching and sexual advances.?! It is important to note that
all the above cited federal legislations do not specifically address the syndrome of workplace
sexual harassments in Nigeria. However, the Lagos State Domestic Violence Law had specifically
prohibits and punishes the act of public places sexual harassments in the state??, where it provides

thus;

15 1hid
16 R Joseph Nolan and JM Nolan Haley, Black’s Law Dictionary (6" edn.) West Publishing Co. p 255, 1990
7 Rule 23, Standing Orders of the Federal Republic of Nigeria, 2021
18 Academic Staff Union of Universities ‘Memorandum against the Sexual Harassment Bill in Nigeria’ in
www.asuu.org on 6th Day of March 2025 at 2:52 pm.
1% The Violence against Persons (Prohibition) Act 2015 (VAPP ACT)
20 gs, 214, 215 and 216 of the Criminal Code Act 2004
21 Ss, 282, 283 and 284 of the Penal Code (Northern States) Federal Provisions Act 1960
22 | agos State Domestic Violence Law 2007
25

Journal of the Department of Jurisprudence and Public Law_KWASU



http://www.asuu.org/

LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

A person who commits an act of sexual harassments against
another person in public place, commits an offence and is liable on
conviction to a fine not exceeding one hundred thousand naira, or

imprisonment for a term not exceeding three years or with both®

This section explicitly prohibits sexual harassments in public places, making it punishable under
the law. However, the law does not provide an adequate legal framework which is capable of
safeguarding rights, and providing remedies for the victims of sexual harassments in the state,
thereby opening the realm of further legislative enactments in this direction.

There exist also a plethora of judicial authorities addressing the acts of sexual harassments in
Nigeria. However, the said stare decisis do not also provide adequate remedies to the matter largely
as aresult of inadequate legislative response in this direction. In the case of Pastor (Mrs) Abimbola
Patrick Yakubu v Financial Reporting Council of Nigeria & 1 Anor, the Court of Appeal relied
on Section 34 (1) of the Constitution of the Federal Republic of Nigeria 1999 (as amended) and an
international instruments to establish the existence of workplace sexual harassments in Nigeria.?*
Also, in the case Stella Ayam Odey v Ferdinand Deapah & Anor the National Industrial Court of
Nigeria held that the claimant was sexually harassed by the 1st Defendant, and that her
fundamental human right against discrimination was breached.? The case demonstrate the lack of
adequate statutory coverage of the area of workplace sexual harassments, compel the judges to be
meandering about left right and center in search for the law which will adequately address
workplace sexual harassments in Nigeria, but in vain.?® It can thus be concluded that having a
uniform or exhaustive definition of sexual harassment is nigh impossible, some countries in the
world have state definitions, some have federal or national definitions all of which varied from
each other. Meticulous observations of developed country’s’ definitions of sexual harassment
indicates that there is a marked difference in elements that constitutes sexual harassment. Most
developed countries considered and recognized male, female and other forms of sexual identity

either as victims or perpetrators of sexual harassment, while most developing countries mainly

2528 (1) Ibid
24 (2015) LPELR 25513 (CA)
%5 (2013) 13 NWLR (pt) 1371 p 217
2 Emuobo Enudainohwo ‘The Inadequacy of Legal Provisions on Workplace Sexual Harrassments in Nigeria nad
Ghana; The way Forward” Jumal Hukum (Journal of Law)
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recognized the male gender as perpetrators of sexual harassment and women are majorly regarded
as the victims. This fundamental difference may be attributed to the prevalent cultural values and
norms of the countries concerned. It is pertinent to note that the developed countries such as the
United State of America, France, Canada and Germany, are predominantly an egalitarian societies.
In contradistinction, all developing countries such as Nigeria Kenya Uganda and Tanzania majorly
considered male as perpetrators and women as victims?’. Hence, having a universal definition of
phrase ‘sexual Harassment’ in the workplace may be farfetched, but there are some elements that

should be included in the definition of sexual harassment in the workplace; it must —

i. All forms of harassments in the work sphere (sexual, non-sexual or mixed behaviors’). That
is gender harassment, or sex discrimination.
ii. Protect all gender
iii. Include likely conduct that constitutes unwanted sexual behaviour explicitly.
iv. Include all workplaces.
v. Include third parties or all persons that have or might likely have relationship with the
workplace (client or customers, contractors etc);
vi. Include all ranks at work, not only superiors to subordinates, some rank positions and
superiors to subordinates.
The above elements should be considered in framing a comprehensive working definition of
workplace sexual harassment in Nigeria. Assuming that was the case, Senator Natasha, if she could
establish that she was sexually harassed by the Senate President as required by law, she need not
report her case to the United Nations.
1.6 INADEQUACIES OF THE EXTANT LAWS AGAINST WORKPLACE SEXUAL
HARASSMENT IN NIGERIA
The frequent reporting of workplace sexual harassment in Nigeria is a bad indicator that the legal
framework of workplace sexual harassment has a limited scope in the country. Apart from the fact

that there is no single comprehensive national legislation criminalizing the act of workplace sexual

21 “Rainn. Victims of Sexual Violence Statestics’ www.rainn.org on 11 May, 2025 @ 12 : 30
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harassment, the definitions provided by virtually all the enabling laws were narrow in also scope.?®
According to International Labor Organization (ILO),

Sexual harassment at work is a form of violence and discrimination

against women and men and includes any unwelcome act of a

sexual nature that might reasonably be expected or be perceived as

offensive or humiliating when such conduct interferes with work, is

made a condition of employment or create an intimidating, hostile

or offensive work environment.?®
The Nigerian laws against sexual harassment at work, put more emphasis of physical contact or
verbal contact, while the international standard definition goes beyond physical or verbal contact
and embraced within its purview, intimidation, hostile working environment whether actual or
perceived.®® United Nations General Assembly also adopted a wider definition of sexual
harassment at work to include request for sexual favour and other verbal or physical conducts.
Consequently, the legal parameter used to define sexual harassments at working place in Nigeria,
is below the international standard.! Apart from narrow definition, Nigeria does not have a single
comprehensive national legislation, which criminalizes the act of sexual harassments at work,
thereby rendering rights of the victims of sexual harassments unprotected.®?
Inadequate punitive measures is another major defect surrounding the quest of protecting the rights
of sexually harassed victims, as the maximum punishment of sexual harassment under the Violence
against Persons (Prohibited) Act is five years imprisonment of fine of 3¥500,000.00 (Five Hundred
Thousand Naira only) far below the international standard.®® Conversely, the International Labour
Organization had set out a policy guideline for determining the punishments of sexual harassments
among member states which include; fair investigation, confidentiality, support for victim,
warning, suspension, demotion, loss of benefits and dismissal.** Another factor militating against

the enactment of comprehensive legal regime for work place sexual harassment in Nigeria is

28 |bid.
2 International Labour Organization Convention 190 Article 2
%0 1bid.
31 UN General Assembly Resolution 48/104, 1993
32 Emuobo Enudainohwo ‘The Inadequacy of Legal Provisions on Workplace Sexual Harrassments in Nigeria nad
Ghana; The way Forward Op Cit P 24
333534 VA AP 2015
3 Ibid
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insufficient enforcement mechanisms. The international standard requires member states to
establish an independent unit of investigations and enforcement of sexual harassments laws among
member states, as it will enable the victims to have proper reporting procedure without being
subjected to psychological trauma or stigmatization..>® Senator Natash reported her matter to the
United Nations during Inter Parliamentary Union (IPU) in New York, where she lamented that she
will not get justice through the reporting and enforcement mechanisms for the protection of victims

of sexual harassments in Nigeria.>®

1.7 GAPS IN SEXUAL HARASSMENT LEGISLATIONS IN NIGERIA
The following gaps were observed to have existed in the various Nigerian legislations against
sexual harassment in Nigeria.
a. Lack of Adequate Punitive Measures
Virtually all the Nigerian legislations relating to matters of sexual harassments do not
provide adequate punishments, as the maximum penalty provided by Violence against
Persons (Prohibited) Act is 14 years imprisonment, giving emphasis on options of fine
irrespective of the gravity of the offence, while the remedies available for the victims are
also limited.>’
b. Limited Definition
The Nigerian laws of sexual harassments at workplace do not have a working definition or
a guiding principle, which may help in creating a scope that will tally with international
standard definition of sexual harassment at work place. Thus, the reason for the failure of
the institutions mandated to protect the rights of sexually harassed victims in Nigeria.
c. Lack of Precision in Prosecution and Enforcement Procedures
The Nigerian laws on sexual harassment at work place also fall short of requirements
precision and specification of investigations and enforcement procedures, as in most cases,
the courts usually make recourse to general procedural laws in trying to publish the offence.
This certainly will not satisfy the quest for justice. Meanwhile, all the laws were

specifically enacted to comber work place sexual harassment in the country.

35 ILO Ibid
3% BBC News program of 12 March 2025 at 8 Pm
37 S 21 VAPP 2015
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d. Lack of victim centricity

The Nigerian laws had indeed criminalized the act of sexual harassment. However,
protection of the rights of the victims of the said crime was not central to the enactments.

Thus, reason for its inadequacy.

1.8 FACTORS HINDERING THE VICTIMS OF SEXUAL HARASSMENT FROM
ACCESSING JUSTICE

In addition to the lacuna which exists in the laws of sexual harassment in Nigeria, some social,

cultural and economic factors also play a significant role in preventing the victims of sexual

harassment from accessing justice in the country.

Limited Access to Legal Aid

Nigeria has a Legal Aid Council which is saddled with the responsibilities of providing free
legal assistance to the less privileged persons in the society. However, due to the sensitive
nature of sexual allegations, the country ought to establish a special legal aid unit in the
entire states of the federation, which shall have sole duty of providing an effective legal
service to the victims of sexual harassment in Nigeria. This will certainly guarantee the
protection of the victim’s rights.

Societal Trauma and Rejection of the Victim

The victims of sexual harassment are vulnerable and less privileged, whenever a person is

sexually harassed particularly a lady, she is usually thrown in to psychological trauma, either
the society will not accept her narration, or she may be prosecuted for defamation of
character particularly where the alleged offender is more respected in the society than the
lady. The case of Senator Natasha is a good example on this heading, the society finds it
difficult to believe her because she cast an allegation against the senate president of the

Federal Republic of Nigeria.

iii. Cultural Barriers

Some cultural and traditional beliefs play a significant role in deterring the victims of sexual

harassment from either reporting the incidence of sexual harassment against them or
disclosing the identity of the wrong doer for fear of cultural sanctions or deprivation. Many

people in Nigeria particularly at the rural communities were reporting incidence of sexual
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Vii.

harassments against them for traditional or cultural excuses. This constitutes a major setback
in clamoring for the protection of the rights of victims of sexual harassment in the country.

Thus, preventing them from access to justice.

. Fear of Retaliation

Fear of retaliation is also a factor militated against the rights of the victims of sexual
harassment to access justice. The wrong doers in this context were usually stronger in terms
of social stratification, thereby having the better option of retaliation without the victim
possessing any resisting ability. The law and policy makers of the country should take in to
account the vulnerability nature of the victims of sexual harassment and provide adequate
safeguards against retaliation.

Limited Counseling and Support Services

The Nigerian society and the law do not provide a conducive atmosphere for counseling,
educating and rendering support services to the victims of sexual harassment, thereby
allowing them to struggle on their own for counseling education and support. This in fact,
was the reason for which Senator Natasha ran to the United Nation’s Inter Parliamentary
Union for support.

Complex Legal Rules and Procedures

Some existing legal rules and procedures including court rules have become so complex
that they tend to obstruct access to justice rather than grant access to justice. An example of
the setback cause by courts complex rules is the provision of order 4 (4) of the Rivers State
High Court (Civil Procedure) Rules 2010 which is also contained in the other court rules. It
provides that the judge at any time, allow to be regularized any process which it deems fit
to allow, although such leave of court might be granted with cost. Now parties have utilized
this order to perpetuate delays and harshness to the system. They make applications every
now and then to gag the other party, and then pay penalties (costs) that are usually nominal
in nature. Most women when faced with unnecessary protracted trials, they abandon their
rights just to stay out of courts. Another procedure and complex rule that can be seen as
most cumbersome and ends up either to allow the accused to go free or restrain the victim
from access to justice, is the procedure involved in proving the crime of rape. The need for

corroborative evidence had made it extremely difficult for a victim of rape to access justice.
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In Jegede v State *®the Supreme Court held inter alia that; A corroborative evidence capable
of grounding conviction on a charge of rape must be cogent, compelling and unequivocal
as to show without more that the accused committed the offence charged. However, the
Supreme Court, in IKO V STATE *held that the court can convict an accused person in the
absence of corroborative evidence in the case of rape.*°
viii.  Inordinate Delay
Access to justice in Nigerian Courts is usually faced with a basic factor of incessant
adjournment in the cause of prosecuting offence4s in the country. It is said that justice delayed
is justice denied, and such denial constitutes a major setback in the protection of sexually
harassed person in Nigeria.
1.9 EMPLOYER’S RESPONSIBILITY AND OR LIABILITY ON MATTER OF
SEXUAL HARASSMENT IN NIGERIA
The employers of labour in Nigeria have certain responsibilities in matters of sexual harassment
in Nigeria. The following are some responsibilities of the employers of labour in Nigeria.
i. Developing a Workplace Policy of preventing Sexual Harassment
A good sexual harassment legislation which is aimed at protecting the rights of the victims
of the crime, should be able to provide and impose certain responsibilities on the employers
among which is the employer’s duty to develop a workplace policy regulation which will
prevent, protect and safeguard the rights of the victim of sexual harassment.
ii. Provision of Regular Training and Creation of Awareness
A good legislation which is seeking to prevent sexual harassment at work place should be
able to compel the employers to be organizing regular training and enlightenment exercise
among their employees to exonerate them from vicarious liability for inaction.
iii. Vicarious Liability of the Employer
Any legislation seeking to prevent the occurrence of workplace sexual harassment should
be able to create a vicarious liability against negligent employers who are reckless about

38 (2001) FWLR 640 — 846 (pt 66)

%9 (2001) FWLR pt68 1161

40 Mabel Izzi and Opra orinpadiila “Judicial Approach to Gender based violence in Nigeria; and Evaluation’
International Journal of Civil Law and Legal Research in www.civillawjournal.com om 23rd March 2025 at 10 20
pm.
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the conduct of their employees in the workplace environment, thereby leading to the acts
of sexual harassments. This legislative approach will certainly put the employers on their
toes to have a secured working environment.

1.10 STRATEGIES OF STRENGTHENING THE LAWS AND INSTITUTIONS OF
PROTECTING THE RIGHTS OF SEXUALLY HARASSED PERSON INS
NIGERIA

Having come this far in appraising the sexual harassment laws at work place in Nigeria, it is

pertinent to map out some strategies which will help the law and policy makers of the cou8ntry in

protecting the rights of sexually harassed person in the country. Some of the strategies include
i. Review and Amendment of the Existing Laws
The extant laws addressing sexual harassment at work place in the country were virtually
20" century legislations which cannot answer many modern questions of policy guidelines
in criminal legislations. Legislations like Criminal Code of Southern Nigeria and Penal
Code of Northern Nigeria were all out dated laws which need review and amendment to
tally with the best international standard, sexual related offences in these old legislations
were largely difficult to apprehend and prove now because of the changes in the time and
environmental factors.
ii. Enactment of Specific Sexual Harassment Law
From the foregoing, it is crystal clear that Nigeria did not have a single comprehensive
national legislation on sexual harassment, this lacuna pave a way for inconsistent
application of the laws in the country. Nigeria needs to have a comprehensive national
legislation on sexual harassment which will cover most of the loop holes in the existing
legal framework on work place sexual harassment in the country. The existence of state
legislations will not prevent the function of the general national legislation for national
policy guidelines.
iii.  Align Laws with International Standard
The international community had set out a standard of identifying, criminalizing and
punishing various acts of sexual harassments in order for the member states to follow suit.

The desire for precision and consistency in sexual harassment laws and policy in the world
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Vi.

Vil.

made it mandatory for Nigeria to align itself with the international standard of sexual
harassment laws and policy.
Establish a National Agency
Nigeria needs to establish a national agency which shall be saddled with the responsibility
of administrating, monitoring and promoting the said National legislation on matters of
sexual harassment in the country. This agency may establish various units for smooth
running of its activities such as special legal aid unit, monitoring unit and enforcement
unit all of which would have important roles in establishing and achieving a
comprehensive legal regime in protecting the rights of sexually harassed persons in the
country.
Strengthen Law Enforcement
The Proposed national legislation and agency to needs be established for the protection and
promotion of rights of sexually harassed persons in the country shall have a clear provision
of empowering the enforcement unit from all legal disabilities in order to achieve the aim
of the law. The enforcement unit in this regard shall have both investigative and
prosecution powers.
Improve Judicial Response
It is also clear from the above submissions, that there is inadequate judicial response to
matters of sexual harassments in the country, largely as result of inadequate legal frame
work to support the judicial response. Therefore, the law and policy makers of the country
should give more emphasis on the comprehensiveness and flexibility of the law to

accommodate wide judicial response.

viii. School and University Program

iX.

1.10

Program of studies should be introduced in the tertiary educational institutions to enlighten
the public on the extent of the rights of sexually harassed persons in the country.
Workplace Training and Workshop

The policy and law makers of the country should organize a periodic training workshop for
the workers at their various —places of work | order to reduce the number of innocent
victims of workplace sexual harassment in Nigeria.

CONCLUSION.
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The incidence of Senator Natasha is an eye opener to Nigeria’s inadequate legislative
response to critical international issues, thereby placing the country’s legal regime on
sexual harassments far below the international standard. It is accordingly recommended that
Nigeria should have a comprehensive national legislation which will sanction the act of
sexual harassments at working places, and for the said law to give preference at victim’s

protection than technicalities or blaming lecturers of tertiary institutions.
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APPRAISAL OF THE TESTAMENTARY FREEDOM OF A TESTATOR UNDER
ISLAMIC LAW: A COMPARATIVE ANALYSIS

Abdullahi, N Liman* and Ahmed Aliyu Zanwa**

Abstract

Will (Bequest) is a branch of Islamic inheritance system which deals with the freedom of a testator dispose
of his property. This study undertakes a comparative analysis of the testamentary freedom of a testator
under Islamic law, wills laws and other jurisdictions of interest, examining the extent to which a testator
can as of right dispose of his property upon death. The Islamic inheritance system, offers two major
restriction to a testator when making a Will (bequest). A testator under Islamic inheritance law is restricted
to dispose of his property to the maximum of 1/3 and he/she is not allowed to write a Will (bequest) in
favour of his/her heirs so as to ensure the rights of legal heirs and other beneficiary are protected. The
research work reveals a significant differences in the approaches of testamentary freedom. The Nigeria
Wills laws, the Act and other administration of estates laws of some states allowed a testator with a
testamentary as well as a complete freedom to dispose of all his property to anybody of his own choice. The
testator’s powers are constructively truncated by certain customary laws and rules in Nigeria. A
comparative understanding and examination of the laws of the United Kingdom, India, Ghana and some
Arab nations, highlights the diverse ways in which testamentary freedom is regulated and balanced for the
purpose of ensuring that a testator, adhered to the Will laws for the purpose of protecting all and sundry in
the estate distribution and management. The research also contributes to a deeper understanding of the
complexities of testamentary freedom and its implication for Muslim testators who live and die in an

environment that the Islamic law of inheritance (Will) does not adhere to.

Keywords Testamentary freedom, Testator, Islamic law, Comparative, Analysis
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INTRODUCTION

The good aspect of this life is that no one knows how, when and where he is going to die'. The
oblivious nature of this unwitting position perhaps makes a person(s) to adumbrate working plans
of how his property/estate will be managed, distributed or shared when they are dead.
Undoubtedly, a person who has property has the unlimited powers to take charge and equally
control his property in the manner and ways he so desires or chooses when they are alive. Certainly,
a person may decide to give out the entirety of his property as a gift to a stranger, a friend or an
enemy irrespective of whether he has brothers, mother, wife, parents, children or relations and
nobody has the right to challenge the action of a testator. This is because he is still alive and it is a

gift, not inheritance.

The notion of testamentary freedom refers to the ability of a testator(s) under Islamic Law to
dispose of their property upon death which is a fundamental feature of Islamic law of inheritance.?
The Islamic law of inheritance deals with the ways and procedure of how Will are made, and
properties of a deceased are manage, shared and distributed .The Qur’an and the Hadith made
adequate provisions® for how a deceased person's property will be manage, and be distributed in
accordance to the guiding principles of Islam. Allah SWT warned against eating the property of

orphans unjustly* «

those who unjustly eat up the property of an orphans, eat up, eat up a fire into
their own bodies, they will soon be enduring a blazing fire”. This is the myriad reason why
properties to be acquired® or be made subject of a Will, must come from a lawful® source. In Islam,

the testamentary freedom of a testator is completely guided and restricted to a large extent that, a

* B.sc, M.sc, BL, LL.M, ACIArb, AlMic, abdullahilimannuhu@gmail.com +2348035895650

LLB, BL, LL.M, +2348038933345

** LB, BL, LL.M, +2348038933345

! Death is invisible

2B.M. Busari’ "Al-Wasiyyah Bequest according to the Four Sunni Schools: A Concise Analysis” Journal of
Humanity and social science {2018} (vol.23) (2)

SQurian4v1, 12,176

4Q4avT

5 In Islam, there are several unlawful sources of acquiring property that are prohibited. These includes: 1. Riba
(Usuary Interest) 2. Gharar (uncertainty/ unfairness)3. Gambling, 4 Haram (Unlawful) Activities and 5.
Exploitation etc

8 See the 40 Hadiths number 10 of Imam Al-Nawawi Collection
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testator can only dispose of his property to the maximum of 1/3” to any person of his own choice,®
which must not include his legal heirs.® In a Hadith Sa’d Abu Waqqas reported that, the Prophet

was reported to have said;°

The Prophet came visiting me while I was (sick) in Mecca, ('Amir the sub-narrator
said, and he disliked to die in the land, whence he had already migrated). He (i.e.
the Prophet) said, "May Allah bestow His Mercy on Ibn Afra (Sa'd bin Khaula)." I
said, "O Allah's Messenger (¥)! May I will all my property (in charity)?" He said,
"No." I said, "Then may I will half of it?" He said, "No". I said, "One third?" He
said: "Yes, one third, yet even one third is too much. It is better for you to leave
your inheritors wealthy than to leave them poor begging others, and whatever you
spend for Allah's sake will be considered as a charitable deed even the handful of
food you put in your wife's mouth. Allah may lengthen your age so that some people
may benefit by you, and some others be harmed by you." At that time Sa'd had only

one daughter.

It is also important to know that rules governing testamentary freedom of a testator under Islamic
law are unique to other Wills laws, administration of estate laws, Wills Act and in other
Jurisdictions of interest. While Islamic law of Inheritance reiterated on the need to restrict the
testamentary powers of a testator to protect the rights of individual heirs and other beneficiaries,
the Act and other Wills laws seem to empower the testator with unrestricted freedom to dispose of

their property.'!

TESTAMENTARY FREEDOM OF A TESTATOR UNDER ISLAMIC LAW

Al-wasiyyah (bequest)is an integral part of Islamic inheritance Law.!? It is a voluntary act of

charity made by a Muslim during their lifetime or through their testamentary will after death. Will

"1/3

8Q2v180-189

® Where it is above 1/3 or that the Will is for an heir, consent must be given by all heirs.

10 Sahih Buhari Book 55, Hadith Number 55

11 Section 3 of the Wills Act 1837

121, Hussain, The Islamic law of succession (Riyadh Darussalam global leaders in Islamic books. 2005)
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is a branch of the inheritance system ordained by Allah®® and it is a divine instruction of how
properties of a deceased Muslim can be judiciously distributed, or be given out either as a gift
(Bequest) to any person of his own choice. It is also important to know that the Islamic law of
Inheritance does not emanate from the Prophet of Allah'* and his companions but from Allah’s
clear instructions and directives.'® Undoubtedly Islamic inheritance is more elucidated in clearer

and unambiguous ways than any other knowledge or aspect of Islam.

Therefore, when a man dies as a Muslim, three basic succession rules must be complied with
before we can commence the distribution of his property.!® These three basic conditions are 1.
Burial expenses, 2. Settlement of debts and 3. Execution of Will (Wasiyyah) before actual
distribution. Where the deceased is buried successfully, the debts are clear, we will talk about Will's
question. The question of whether the Will comply with the Shariah or the Islamic standard is
important in ascertaining the validity of the Will. In Mariya & Anor v Adamu & Anor’ where the
court stated certain preconditions to inheritance that are necessary cum paramount in the and
implementation of Will and distribution of estate of a deceased person.. These preconditions are
thus: 1. The maker must have died 2. He must have left property and 3. The existence of an heir.
Where there is no property there will be no Will.!® likewise, no heir exist the whole property goes

to Islamic treasury (Baytul-mal)®

Will?° (Wasiyyah) making is undoubtedly the instruction of the maker? of a Will

which is to be enforced or implemented after the demise of the maker?? and is

t23

enforceable only to the extent™ of its compliance with Islamic law. The Islamic

B Qurran4v7, 11,12 and 176

14 Prophet Mohammad (SAW)

5Q4vi12-13.

16 A.Gurin, An Introduction to Islamic Law of Succession: tested and Intestate( Malthouse Prints Lagos) At. P 10.

17 (2016) LPELR 45470(CA)

18 Tijjani v& Ors v Yabi & Ors (2017) LPELR 44606(CA)

19 Mariya & Anor v Adamu (2016) LPELR 45470 (CA)

20 Islamic Will differs with Will under the Act.

21 Obianwu Ors v Obianwu & Ors (2017) LPELR 42678

2Q4v11and 12. Also it will be read at a designated time or day as may be determined by the Probate Registrar.
The Will must be read in the Probate Registry or any place the Probate Registrar determines and he shall be the
supervising officer

2 Sources of law of succession in Nigeria are 1, the received English Law introduced to Nigeria 2, Relevant Nigeria
Legislation 3. The Judicial Precedent 4. Customary law 5 Islamic Law 6 international Law.
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will and Western ways of making wills are distinct in nature, In the case of Babba

v Ganjarma.?* The court held that,

Fundamentally, the Islamic Law of inheritance is predicated upon the command of
Almighty Allah (SWT) in the Holy Quran and prophetic traditions. In every
situation, where the distribution of a deceased's estate comes up in a Court of law,

there are some hurdles or conditions which a plaintiff must satisty.

Will (Wasiyyah) must be Shariah compliant in that a testator can only give out up to 1/3 of the
total estate,?® and also the person who is to receive the gift as legatee must not be an heir, likewise,
the testator must be free,?%( not one suffering from slave trade) sound and sane to dispose of his
property which he legally owns. An insane testator under Islamic law is barred from making a will.
It is important to stress a point here that an infant who lacks the legal capacity to make a valid Will

cannot be a testator.?’

Galore folks and others alike in our contemporary world of today, both within and outside Islam
so much believe that making a Will (Wasiyyah) is connected or associated with death.?. Can this
in any way translate to mean that any person who starts to think towards making his/her Will
(Wasiyyah) is about to die? Certainly, this is fallacious and it can never be so. It is not for you to
know when Allah will call on you. None of the prophets, companions and all peoples from
generation to generation had ever predicted or ascertained the exact time of his/her death. This is
for Allah and only the Almighty who knows when you will die. Allah? In Quran says “When their
times come, they cannot delay it for a single hour or can they prolong it by a single hour” This is
the myriad reasons why many people dislike making Wills because of the disturbing belief and

fear of a human being cum selfish shallow thinking. Who will die will die. We should prepare one

24 (2022) LPELR 57575 (CA)See also the cases of YARI v. MIKAILA in (1986) 5 NWLR (PT. 46) 106; HAMZA v.
LAWAN & ANOR. (2006) LPELR 7657; SHEHU & ANOR. v. SHEHU (2017) LPELR 44596; TIJJANI & ORS v.
YABI (2017) LPELR 44606 and IBRAHIM v. GIRKO (2021) LPELR 54953

%5 Except where consent is given by other heirs.

% Not a slave

27 Under the Maliki school, children and young person who are able to distinguish between good deed and bad deed
or have attained the stage of discretion are allowed to make a valid will.

B JOBAL SAUJAN’ “Islamic Law of Inheritance and Its Implication amongst Muslim Society: An Empirical
Analysis” Journal of Contemporary IslamiT Law, (2022) Vol. 7(1)

®Q16ve6l
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and keep it for tomorrow. The Prophet (SAW) stated this in a Hadith®® reported by Ibn Umar (Allah
be pleased with them) reported Allah's Messenger (may peace be upon him) as saying:” It is the
duty of a Muslim who has something which is to be given as a bequest not to have it for two nights
without having his will written down regarding it”. Therefore, the importance of Will making can

never be over emphasizes, we just have ensure that today or tomorrow we write one.

Islam offers a universal inheritance system that is applicable globally to all Muslims®! when it
comes to Wasiyyah (bequest). The system of distribution you see within the Muslims in Ghana is
what you will see in Burkina Faso, Mali, Senegal, India, China etc. Unlike the Christian inheritance
system which is never universal and can never be so, as stated by Emeka Chianu in his book, Law

of Succession®?

Will and debt® are like twins®* siblings that are considered obligatory>°or a prerequisite that must
be cleared or settled before the actual distribution of deceased wealth. No distribution will
commence when the debt has not been settled.® This is why the Noble Prophet of Islam often ask
whenever he is called upon to perform a burial prayer (Janaza) for a deceased person, whether the
deceased owns any debt and if the answer is in affirmative, sometimes he pays, in another time he
asked the ummah to pay and sometimes, the Prophet declined praying for the corpse. This shows

how important the settlement of the debt of a Muslim is.

There will be no execution of will (Wasiyyah) when debt of the deceased is unsettled.” Settlement
of debt is a prerequisite to the will execution and the distribution of estate. Nothing will be given
to any heir or person mentioned in the will without the debt of the deceased being cleared. This

position implies that the wording of the Qur’anic provisions on Wasiyyah was mentioned.® before

30 Sahih Muslim Book 13, Number 3987:

31 Igbal,S, Sayed.M.,” Islamic Law of Inheritance and Its Implication amongst Muslim Society: An Empirical
Analysis’ 2022 (2)(10) URL: http://www.ukm.my/jcil accessed on 13/03/2024

32 At page 397

33 See Badaji v Kuwara & Anor (2018) LPELR 4660 (CA), Adams & Ors v Karami & Ors

%4viland12

% Q411,12 and 176

3 S.U. Keffi ‘Practice and Procedure on Settlement of Claims before Sharing of Estate in Maliki School’ (A paper
delivered at Kongo conference Hotel, Zaria,2005) P.133

37 Hamza v Lawal (2006) LPELR 7657 (CA)

% Quran4 v 11 and 12
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debt, however all the schools® of thoughts*® Unanimously agreed that debt should be settled before

the will is executed.

The conceptual understanding of Will (bequest) in Islam is different from the concept of Will under
the Will laws and Acts. The laws of the will allowed a testator to devise their property by way of
distribution in the Will to those they like or to their immediate family or relation. Under the Muslim

t41

law of succession, it is not™ allowed for one to share his inheritance while still alive. The best of

what they can do is not to share the estate by their Wasiyyah, (Allah has done the distribution)*?
but rather to make it in the form of a gift to the person who will not inherit from him as of right.
For his children he can give them a gift while alive. Every child is allowed to collect gifts provided
other children also receive the same. It is important to know that the distribution of estate only
comes up when you’re no more and that has been taken care of by Allah.*? Islam does not expressly
allow one to share his inheritance (when you are alive) through a Will. This is because a testator,

cannot write a Will in favour of those that will inherit from him by right, and also a testator is

restricted to 1/3 of the estate as his limitation when making will.*
TESTAMENTARY FREEDOM UNDER THE WILLS LAWS IN NIGERIA

Testamentary freedom refers to the right of a testator to dispose of their property as they wish after
death. Under the Nigeria wills laws, a testator’s power to make a will or dispose of their property
is limited depending on where the testator dies. The power of the testator cannot be truncated nor
reduced by anyone. He is at liberty to decide how to or not to dispose of his property. It is not for
any person to question whether a testator is at liberty to dispose of his property in any manner he
deems fit.*® In the case of Igboidu v Igboidu & Ors*, the Court held that * ... The law is clear that

in the absence of any ambiguity, the testator's wishes must prevail..”

39 Hussain. A The Islamic law of Succession (Darussalam Publication,2005)
40 Maliki, Hanafi,Shafi’l, and Hambalis
4L It is advised that as a Muslim who leaves outside Nigeria particularly where Islam is not popular, should endeavor
to write his will in line with Islam otherwise, your property will be distributed according to their state law.
425ee Q411,12 and 176
3 Q4v11,12and 176
4 A. Yusuf and E.E Sheriff, Succession Under Islamic Law (Malthouse Press LTD, 2011) At P.163.
4 Adewunmi & Ors v. Okunade & Ors. (2012) LPELR 56212 (CA) (Pp. 37-38
46 (1998) LPELR 6414 (CA)
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The freedom of a testator under the Wills and various administration of estate laws in Nigeria
differs from one place to another. In Adewunmi & Ors v Okunade & Ors,*" the court reiterated
the powers of the testator to bequeath his property to anybody of his own choice. "In any case, no
law prevents a Testator, in the exercise of his freedom of choice, to bequeath his property to
anybody he wishes, whether related by blood or not." It is imperative to pose and ask this question
whether a testator's capacity to dispose of his property by will is subject to native law and
custom.*® For example in Anambra State the court in Okafor v Okafor*® "The Administration and
Succession (Estate of Deceased Persons) Law of Anambra State, as it is now, is that the capacity
or the right of a testator to dispose of any property which he may be entitled to at death by will is
not restricted or subject to any native or law and custom.". Also in the case of Asika & Ors V
Atuanya® the court held that a testator has the liberty to dispose®® of his property in the way and
manner he likes and no one can modify the Will. This was equally confirmed in the case of John

& Ors v. Akhuamhenkhun & Ors.>

However, a testator's freedom under the Wills law is restricted and he cannot dispose of his entire
property by way of Will. Lagos and many states enacted Wills law restricting testamentary freedom
of testator. For example the Oyo State®® Limits the testamentary freedom of a testator to dispose
of his estate/property if he is restricted by his customary law or Islamic law as the case may be.
The Kaduna State® Wills law under section 4 restricts the power of a testator. The law, thus; It
shall be lawful for every person to bequeath or dispose of, by will executed in accordance with the
provisions of this law all property to which he is entitled, either in law or in equity, at the time of

his death: provided that the provisions of the law shall not apply-

1. To any property which the testator had no power to dispose of by Will or otherwise under

customary law to which he was subject:

47 (2021)LPELR 56212 (CA)
48 In the East or Anambra in particular
49 (2014)LPELR 23561 (CA)
%0(2013) LPELR - 20895 SC:
51 See Igboidu v. Igboidu (1999) 1 NWLR (Pt.585) p. 27." per NGWUTA, J.S.C (P. 27, PARAS. F - G)."
52 John & Ors v. Akhuamhenkhun & Ors (2021) LPELR 54138 (CA)
%3 Cap 170 Wills Law of Oyo State 2000
54 Cap 133 Kaduna State 1991.
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2. To the Will of a person who immediately before his death was subject to Islamic law

Lagos state also enacted a wills law empowering a testator to make his Will with an enlarged
restriction on the testamentary power of a testator to dispose of his property by way of Will. section

one. Empowered the testator, thus;

It shall be lawful to every person to bequeath or dispose of, by Will execute in
accordance with the provision of this law, all property to which he is entitled, either
by law or equity or at the time of his death Provided the provision of the laws shall
not apply to any property which the testator had no power to dispose of by Will or

otherwise under customary laws to which he was a subject.

From the above, it is crystal clear that the testamentary freedom of a testator to make a will is only
to the extent of satisfying certain conditions and these conditions are what constitute restrictions

to the powers of a testator to make a Will under the Will laws. Some of these restrictions are;
Capacity to make a will

The testamentary capacity of a testator means the capacity to make a will and for a testator to make
a valid will must have attained the requisite age, possess a sound mental capacity and must not

have been influenced or coerced to write the will under any law or customs.>®

1. Age.

In Nigeria, there is no uniformity when it comes to the age capacity of a testator.%® A testator
can make a will if he attains puberty age.®’. The state that still accommodates the Will Act of
1837 is 21 years while most states in Nigeria are 18 years. The Lagos®® and Oyo>® Will law
for example stipulated 18 years as the benchmark for will-making. Kaduna State,®® and

Abia®! Many other states in Nigeria specified 18 years as a valid age for Will making.

%5 Section 3 of Lagos state Will laws. Section of the Will Act of western state 1958.
% B. Adetunji, The law of Succession in Nigeria (University of Lagos Printing Press, 2019) P 304
5" For Muslims
%8 Section 3 of the Wills Law of Lagos State
%9 Section 5 Wills edict of Oyo state
80 Section 6 of the Kaduna state Wills law
b1 Section 4 of Abia state Wills law
44

Journal of the Department of Jurisprudence and Public Law_KWASU




LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

However, some of the States®? make exceptional provision accommodating situations where
a Will made by an under 18-year person can be said to be valid. One of the exceptions for
example is stated in Section 6 (1) of the Wills Law of Lagos State which provides that any
seaman, mariner or crew of a commercial airline being at sea or in the air may dispose of his

estate though under the age of eighteen years.
2. Mental Capacity.

Every testator is deemed mentally fit and capable at the time he/she signs the Will. However,
if the testator becomes®® Unsound after signing the Will, the Will remains valid and effective.

1.54 Requirements,

It is therefore clear that where the testator is unable to meet the essentia
the will is tantamount to being declared invalid as the testator lacks testamentary capacity
and the will not be able to dispose of his property and where the testator had already written

one, that might not be admitted in the probate or court.

Testamentary capacity means the legal capacity to make a Will. The law requires that a testator
must have a sound disposing mind both at the time of giving instructions and execution. See the
case of Nola & Ors v Graham-Douglas & anor® where the question before the court was on
what constitutes the sound disposing mind of a testator; instance(s) in which a testator will be held
to lack it. The court held that “Relying on the evidence before the Court, the learned trial Judge
found and held that; "A Will though formally executed may be held to be invalid where the testator
does not have sound mind memory and understanding or simply put lacks a sound disposing

mind.”

In addition, it is important to know that, for a will to become valid and enforceable under the wills
laws in Nigeria, the will must be written among other things. Section 4 (1) of the Wills Law of

Lagos State states the conditions for the validity of a Will as follows: No Will shall be valid unless-

52 Section 5 of the Will laws of the western region 1959, applicable in the States that are created out of old western
region such as Ondo, EKkiti, Oshun, Delta and Edo. The Oyo State has its own Will law. The applicable in these
states is the Will Act of 1837

8 Non Compos mentis

84 Ogianien v Ogianien (1967) 1 All NLR. 191

8 (2014) Okolonwamu & anor v Okolonwamu & ors LPELR 22631 (CA)

86 (20190 LPELR 48285
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(a) it is in writing; (b) it is signed by the testator or signed in the testator’s name by some other
person in the presence and by the direction of the testator, on such place in the will so that it is
apparent on the face of the will that the testator intended to give effect by the signature to the
writing signed as the testators will; (c) the testator makes or acknowledges the signature in the
presence of at least two witnesses present at the same time; (d) the witnesses attest and subscribe

the will in the presence of the testator but no form of attestation or publication shall be necessary.
TESTAMENTARY FREEDOM OF A TESTATOR IN GHANA

Ghana®’ is another country of interest when it comes to testate and intestate law of succession
because of its patrilineal and matrilineal intrigues. In Ghana maternal side is sometimes more
favoured and considered as per the right to inherit from a deceased person is concerned. Unlike in
most countries in Africa where the male line solely inherits almost everything® when it comes to
the distribution, and management of a deceased property. In matrilineal, the man is more connected
to his mother than his father®®. Everything passes from the mother to the children’® among some
tribes in Southern Ghana. While in most of the States in the Northern Part of Ghana are patrilineal
where the properties of a deceased person pass through the father. This status to a very large extent

affects Will making in Ghana.

Ghana just like any other country has rules and basic requirements for a valid will. The Wills Act
of 1971(Act 360) provides for the essential requirements of a valid Will in Ghana. The law also
deals with other related matters. In Ghana,’* to make a Will the testator must not be less than 18
years of age and be of sound mind as at the time of making the Will. The Will must be executed in
accordance with the law of where it was made. It must be signed in the presence of two witnesses.
A witness to a will cannot be a beneficiary according to Ghana’s law except if there are at least
two other witnesses. To avoid doubt, it is strongly advised that the beneficiary should not witness

a Will.

57 A. N. Liman, Islamic Law of Inheritance: A Comparative Perspective, (Malthouse Lagos, 2018) At P.90
8 |bid at P. 74
8 This is a common practice among the tribes of Ashanti, Bunu, and Akan etc. from the southern Part of Ghana
0 Ibid
1 0.B. Gloria, The Wills Making in Ghana( Oagelinks LTD, 2016)
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The Ghana Wills Act makes provisions similar to that of Lagos and Oyo wills laws giving
enormous powers to spouses, children and parents (their dependents) whose Will did not favour
approaching the court to express how badly the Will affected them. Section 13 of the Ghana wills

of 1971 carried the same provisions.

In Ghana, the testator has the freedom to dispose of all his property by will to anybody of his own
choice. No law in Ghana prevents or compels the testator or testatrix to devise his or her properties
in a particular manner. By virtue of section one of the Wills Law of Ghana which reads as follows;
“Any person of or above the age of eighteen years may in writing and accordance with this Act
make a will disposing of any property which is his or to which he will be entitled at the time of his
death or to which he may be entitled” this section by implementation and implication connotes to
means that the testator is guaranteed to the extent of excluding his spouse, children and parents by

disposing of all his property to anybody of his choice.

However, section 13 of the Act allowed dependents of the testator to approach court where the
testator did not make reasonable provision for spouses and children under 18 years. Therefore, a
testator's freedom to make a will is restricted.’? to the extent that the testator must not ignore his
spouse and children while planning his will, otherwise, the Court will intervene to declare the Will

invalid.
TESTAMENTARY FREEDOM OF A TESTATOR IN INDIA.

India is another country of interest because of the zillions of traditional systems and multiple
customs and religions that are practised or co-exist in India. The freedom to make a Will in India
depends on the State, tribe or religion you believe in. It is important, to know that In India,
testamentary disposition is primarily governed by the Indian Succession Act, 1925. The Act’
provides the legal definition of a will and outlines the requirements for its validity, execution,

revocation, and probate

2 By section 13 of the Ghana’s will Act,
73 https://lawbhoomi.com/testamentary-disposition/#Laws_Governing_Testamentary<accessed 06/01/2024>
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Just like, under the Will Act,’* the will must be in writing, except in cases of privileged wills (e.g.,
soldiers in actual warfare). The testator must sign or affix their mark on the will in the presence of
at least two witnesses, who must attest to the testator’s signature or mark. More importantly, the

will must not be a product of coercion, fraud, or undue influence.

The India Will Act of 1925 which is still in operation, expressly allowed a testator to dispose of all
his property through Will to another person of his own choice, except Muslims’® and some other
specific tribes or communities excluded by specific statutory provisions. For example, a Muslim
whose testamentary matters are governed by personal laws. The Muslims are guided by the Quran

and Sunnah in India.

However, in India under the 1925 Act, where a Muslim married under the Marriage Act, he has
chosen that his inheritance should be governed by the Act, not under the Muslim personal law.
Under Muslim law, you cannot write a will above 1/3 of your total estate but under the Indian

Succession Act of 1925, the testamentary freedom is one hundred per cent in India.
THE FREEDOM OF A TESTATOR IN ENGLAND

The Will Act of 1837 which was domesticated by many states in Nigeria originated from England.
The Will Act gives total freedom to a testator to dispose of his property in a manner and ways he
likes, and this is why the English law of succession adheres to the principle of absolute freedom’®
of testation since common law systems have been more reluctant in granting compulsory shares
contrary to the will of the testator. Unlike in Italy and other place ‘reserved’ and ‘compulsory’
portion for spouse and family has no place. A statutory fixed share does not exist, therefore, under
the English common law. The system’’ largely determined by the courts’® can be described as a

discretionary system’®.

741837

5 K. Anand, The Concept of Will under Muslim Law: a Study, International Journal of Law and Legal
Jurisprudence Studies: ISSN:2348-8212:Volume 4 Issue 3

76 Section 3 of the Will Act 1837

" A. Abdulraham ‘Testamentary Freedom and its Restrictions in Civil and Common Law Jurisdictions’
file:///C:/Users/liman/Desktop/p.hd%20research/testamentary%20freedom%20in%20u.%20s.%20a.pdf <accessed
4/1/2024>

8 The England Act of 1938 is also relevant. This Act allows surviving spouses, children, and other dependents to
claim a reasonable share of the testator's estate if they are not adequately provided for in the will

% A range of persons may apply to the court for a share of the estate
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However, where the testator disposed of all his property without living any portion for his spouse
and his immediate dependents, the Courts®® in England have the discretional power under
Inheritance (Provision for Family and Dependents) Act 1975 to alter the terms of a will where no
provision or inadequate provision has been made for certain categories of person, which are not
confined to spouses, civil partners or children: the England Amendment Act also stipulates those
entitled to apply to the court for a share of the estate under the Inheritance®Act 1975% to include;
(1) A surviving spouse or civil partner; (2) A former spouse who has not remarried; (3) A child of
the deceased 942 (4) Any person who was treated by the deceased as a child of the family in
relation to a marriage; (5) Any other person who was maintained wholly or partly by the deceased
before his or her death; (6) Any person living in the same household as the deceased as husband
or wife or as civil partner during the whole of the two years preceding the date on which the

deceased died, where the deceased died on or after 1 January 1996.

It is important to also know, that several reforms were made in England to address zillions of issues
of abandonment of spouse and children to their God. For example Section 2 of the Law Reform
(Succession) Act® amended the Inheritance (Provision for Family and Dependents)®* Act 1975
and inserted a new s.1(1) (b) into the 1975 Act by providing that in addition to the persons already
entitled, s.1(1) would be extended to give any person living in the same household as the deceased
as husband or wife or civil partner during the whole of the two years preceding the date on which

the deceased died.

From the above, it is crystal clear that all the amended Acts expressly allowed Courts to look
inward and give its order based on what is adduced or established before the court and the kind of
consequential order the court may grant for the support of the spouse, children etc. The above

provision reduced and truncated the testamentary freedom of a testator.

80 A Obiora, Limits of a testator on Freedom of Will testament https://nigerianlawguru.com/wp-
content/uploads/2024/10/LIMITS-OF-A-TESTATOR-ON-FREEDOM-OF-WILL-TESTAMENT. accessed
19/02/2025

81 Section 2 make Provisions for Family and Dependents protection

82 A Broun, Testamentary Responsibility * Journal of University of Edinburgh
https://www.pure.ed.ac.uk/ws/portalfiles/portal/450085831/BraunELR2024TestamentaryResponsibility. accessed
12/12/2024

831995

841975
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CONCLUSION

Islamic inheritance system deals with how the estate of a deceased person can be managed,
distributed and shared among heirs. Will (bequest) is a branch of Islamic inheritance which deals
with how a testator is empowered by the Shariah to dispose of their property. The power of
testator(s) to dispose of their property both under the Islamic and Wills laws in Nigeria is not
absolute. The testamentary freedom of a testator in Islam is restricted in two major ways. One of
which is that a testator is restricted to 1/3 of the estate when making a will and is not allowed to
write a Will in favour of their heirs. The Will laws also restrict a testator in many ways and a

testator without capacity or sound judgment will not be able to make a valid Will.

The court played a key role in ensuring that the testator adhered strictly to the provisions of the
Law whether customary or Islamic law. A Will that does not meet the necessary requirements will

always be considered as declared as invalid by the court.
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AN EXAMINATION OF LEGAL PROTECTIONS AND RIGHTS GUARANTEED TO
DEFENDANT IN THE NIGERIA CRIMINAL JUSTICE SYSTEM

Bilikis Ayinla-Ahmad* and Prof. R.K. Salman**

Abstract

The Nigerian criminal justice system is designed to uphold the legal protections and rights guaranteed to
defendants, as enshrined in the Constitution of the Federal Republic of Nigeria 1999 (as amended) and
other relevant statutes. This paper examines the basic rights and protections guaranteed to the defendants
which include the presumption of innocence until proven guilty, the right to a fair and public hearing by an
impartial Court, the right to legal representation, and protection against self-incrimination. Additionally,
defendants are entitled to be informed of the charges against them, to have adequate time and facilities to
prepare their defense, and to examine witnesses. It also considers the legal framework safeguarding
defendants' rights in Nigeria, The 1999 Nigeria Constitution, The Evidence Act, The Police Act, The
Correctional Service Act, Administration of Criminal Justice Act (ACJA) 2015 which introduced significant
reforms aimed at reducing delays in trials, preventing arbitrary detention, and promoting respect for human
rights. Also, Legal Aid Act 2011, Anti-Torture Act 2017, African Charter on Human and Peoples’ Rights
(Ratification and Enforcement) Act 1983, International Covenant on Civil and Political Rights (ICCPR),
Universal Declaration of Human Rights (UDHR). It identify some challenges by highlighting the gaps in
implementation, overcrowded prisons, prolonged pretrial detention, limited access to legal aid/legal
representation, Corruption and Abuse of Power, Judicial Delays, and systemic inefficiencies persist,
undermining the full realization of these rights. It thus emphasizes the need for sustained judicial reforms,
Strict Enforcement of Human Rights Laws, capacity building, Improved Legal Aid Services and public
awareness to ensure that the principles of justice, fairness, and equity are upheld in the criminal justice
system.

Keywords: Examination, Legal Protections, Rights, Defendant, Guaranteed, Criminal Justice System.
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1.0: INTRODUCTION

This paper considers the various rights accorded defendant under Criminal Justice System. It is a
fundamental principle of criminal justice that there should be justice for the State, justice for victim
and justice for defendant.The Nigerian criminal justice system is designed to ensure fairness,
justice, and protection of individual rights, particularly for defendants. These protections are rooted
in the Constitution of the Federal Republic of Nigeria (1999, as amended), various statutes, and
international human rights treaties to which Nigeria is a signatory. The system guarantees
fundamental rights such as the right to a fair hearing, presumption of innocence, legal
representation, and protection from unlawful detention or torture. These legal safeguards aim to

prevent wrongful convictions, uphold due process, and maintain public confidence in the judiciary.

The concept of justice is incomplete without adequate protections for those accused of crimes. In
Nigeria, defendants are entitled to specific legal rights that ensure fairness in the administration of
justice. These rights serve as a safeguard against arbitrary detention, unfair trials, and other forms
of injustice. This paper explores the legal framework that protects defendants, including

constitutional provisions, statutory regulations, and judicial interpretations.

2.0: FUNDAMENTAL HUMAN RIGHTS ACCORDED CITIZEN IN THE
CONSTITUTION

The 1999 Constitution of the Federal Republic of Nigeria is the supreme law of the land.! It is the
grund norm through which all other laws derive their validity.?This enactment is crucial to any
proceedings be it criminal or civil because it is the supreme law of the land. In fact, the validity of
any criminal statute is determined by its consistency with constitutional provisions. Section 1 of
the constitution provides: ‘This Constitution is supreme and its provisions shall have binding force

on all authorities and persons throughout the Federal Republic of Nigeria.”® ‘If any other law is

* Dept. of Jurisprudence and Public Law, Kwara State University, Malete. https://orcid.org/0009-0008-0908-6388
ayinlaahmadb@gmail.com Bilikis.Ahmad@kwasu.edu.ng 08036949850

** Dept. of Private and Property Law, University of Ilorin. rksalman@gmail.com 08066098771

1 Section 1(1) CFRN, 1999.

2 Section 1(3) CFRN.

3 Section 1 CFRN.
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inconsistent with the provisions of this constitution, this shall prevail, and that other law shall be

to the extent of its inconsistency be void.”*

Chapter 4 of the Constitution (that is, Sections 33-46) deals with Fundamental human rights that
is applicable to both suspect and other civilians. These rights are political and civil rights. Chapter
IV of the 1999 Constitution® generously replicates the provision of the Universal Declaration of
Human Rights (UDHR) and the International Covenant on Civil and Political Rights (ICCPR).
This category of right is guaranteed by the Constitution and their breach can be challenged by the
affected individual or group of individuals. This category of rights is regarded as so fundamental
that they are only capable of being derogated from only in a situation of war or other public
emergency.®These rights are examined below:

2.1: THE RIGHT TO LIFE

Right to life is obviously the most fundamental of all human rights.” This is because other human
rights can only be exercised by a person who is alive. Indeed, all other rights add quality to the life
in question and depend on the pre-existence of life itself for their utility.® The right to life is also
accorded the highest position by those arguing in favour of hierarchy of rights. Even those who do
not submit to the hierarchy of rights argument but favour universal fundamentality still consider
the right to life as pre-eminent.® However, in the Nigerian Constitution, the rights to life is
nevertheless subject to the execution of a death sentence of a court of law in respect of a criminal
offence of which one has been found guilty.'° In Kalu v. the State,'* the Supreme Court of Nigeria
had to consider the constitutionality of section 30(1) of the 1979 Constitution which is in tandem
with section 33(1) of the 1999 upon the argument of counsel to the accused that death sentence

was not constitutional. Iguh, J.S.C. observed as follows:

# Section 3 CFRN.
5 Chapter iv, CFRN, 1999.
6 Steve F, Human Rights & Civil Liberties, (2"%d England: Pearson Education Ltd, 2008)72.
7 Section 33 (1) CFRN, 1999 and Article 4 of the African Charter of Human and People’s Rights.
8 Peter A, Atudiwe ‘Judicial Review and Enforcement of Human Rights: The Red Pencil and Blue Light of the
Judiciary of Ghana’ (LL.M Thesis, Queen’s University, Ontario Canada, 2008) 41.
9 Smith Rhona K.M, Textbook on International Human Rights (Oxford: Oxford University Press, 2007) 194.
10 Section 33 (1) CFRN, 1999.
11(1998) 13 NWLR (pt. 583) 531.
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Under section 30 (1) of the 1979 Constitution, the right to life, although fully
guaranteed, is however subject to the performance of a court of law in respect of a
criminal offence of which one has been found guilty in Nigeria. The qualifying
word “save” used in the section seems to be the unique key to the structure of the
provision. Thus, it is basic that the 1979 Constitution can by no spring of the mind

be said to have forbidden or barred the death consequence.!?

However, it should be pointed out that where the constitutional provision relating to right to life is
not qualified, it might be impossible for a court to impose a death sentence.'®* Although, the
Constitution authorizes killing in execution of a sentence of a court,'* it must be emphasized that
killing in execution of a sentence of a court could only be justified under the provision where there
is no pending appeal.’® Thus, pending appeal operates as stay of execution see Gani Fawehinmi v

State'® and Ozubulu v State.'”
2.2: RIGHT TO DIGNITY OF HUMAN PERSON

The right to dignity of the human person is guaranteed by the Constitution.® It provides that
dignity of all persons shall be inviolable. The effects of this section is that under no circumstance
shall any person be subjected to torture whether or not he is arrested; that people not yet convicted
shall not be kept with convicts; that juvenile offenders who are kept in lawful detention or custody
shall be kept separately from adult offenders; that slavery and servitude are outlaw; and that no
person shall be subjected to forced labour. *The legal bearing of this section is the affirmation of

the sanctity elements of the human person.?® This right has been violated both by government and

12 Okoro v. The State (1988) 5 NWLR (pt. 94) 255.

13 The State v.Makwanyane& Others (1995) 6 BCLR 665; (1995) SACLR Lexis 218 where the Constitutional Court
of South Africa held that the death penalty sentence violated the constitutional protection relating to right to life
and freedom from cruel, inhuman and degrading treatment.

14 Section 33 (1) CFRN,1999.

15 Bello v. A.G. Oyo State (1986) 5 NWLR (pt. 45) 828.

16 (1990) 1 NWLR (Pt 127) 486.

17(1981) 2 NCR 680.

18Section 34 (1) CFRN, 1999, see also Article 5 on the African Charter.

¥Salman Kolawole Raheem, The Effectiveness of Nigerian National Human Rights Commission in Human Rsights
Protection’ (Ph.D Thesis, International Islamic University Malaysia 2011) 53.

OPeter A. Atudiwe, ‘Judicial Review and Enforcement of Human Rights: The Red Pencil and Blue Light of the
Judiciary of Ghana’ (LL.M Thesis, Queen’s University, Ontario Canada, 2008) 44.
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individuals in Nigeria and as such, the courts have intervened at different times. Thus, while vulgar
abuse has been said not to contravene rights to dignity,?'torture,?? on the other hand has been held
to be a violation of the right.?® The right to dignity of person is most commonly violated in Nigeria
in relation to detainees and prisoners. Detainees in Nigeria are subjected to all manners of torture,
inhuman and degrading treatment, in some cases with the purpose of extracting confessional
statement from them.?* Thus, the Nigeria Court had recently held that the State has a responsibility
to ensure that a person under detention or custody is not to be put in undue danger of his health

and safety.?>See also Ubani v Director of State Security Services.?®
2.3: RIGHT TO PERSONAL LIBERTY

The Constitution equally guarantees this right.?” The term ‘liberty’ used in its general term refers
to basic principles of autonomy and freedom. One is free to do what one chooses and the right
protects individual from state interference as to what to do, with whom to associate and what
choice one make with respect to life. It may also refer to freedom of movement and freedom from
detention of the person, usually by the State.?® The word ‘liberty’ as used in this section could be
literally or restrictively construed. For example, Nigerian court adopted liberal interpretation and
held that closure of private schools amounted to interference with liberty of parents to train their
children as they deem fit.?® With respect, it is submitted that the section and Article 5 of the African

Charter contemplate physical restraint against individual and not otherwise.?® The restrictive

21Uzoukwu v Ezeonu 11 (1991) 6 NWLR (pt. 200) 708.

Z2Torture is defined by UN Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment as “any act by which sever pain or suffering, whether physical or mental, is intentionally inflicted on
the person for such purpose as obtaining from him or a third person information or a confession, punishing him for
an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or
a third person, or for any reason based on discrimination of any kind, when pain or suffering s inflicted by or the
instigation of or with the consent or acquiescence of a public official or other person action in an official capacity”
(Article 1 United Nations Convention Against Torture (1984).

2 Mogaji v. Board of Custom and Excise (1982) NCLR 552 at p. 561; see Alaboh v. Boyles (1984) 3 NCLR 830.

24 peter Nemi v. A.G. Lagos State (1996) 6 NWLR (pt. 452) 42.

25 Fawehinmi v. Abacha (1996) 5 NWLR (pt. 447) 198.

2% (1999) 11 NWLR (Pt 625) 129

27 Section 35 (1) CFRN,1999; see Article 6 of the African Charter .

28 Steve F, Human Rights & Civil Liberties 220.

29 Adewale v. Jakande (1982) NCLR 262.

30 Nwabueze B.O, The Presidential Constitution of Nigeria (London: C. Hurst & Company, 1982) 421.
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interpretation is adopted by the European Court.3! The Court emphasizes that Article 5, which is
in consonance with section 35 of the Nigerian Constitution, is not concerned with restriction on

mere liberty but on the physical liberty of the person.

Although, in some circumstances, the right of liberty can be deprived3? but such deprivation of
liberty in those circumstances must be in accordance with the procedure laid down by law. The
most commonly abused of the stipulated limitations on the right is sub-section 1 (c¢) which
authorizes deprivation of a person’s liberty upon suspicion of his commission of an offence or to
prevent one from committing an offence. 33The Police had, on many instances used this sub-section
to arrest many victims on account of suspicion. The Police often arrest relatives of the suspects
perpetually or until when such shows up. This attitude has been decried by the Court in the case
of A.C.B. v. Okonkwo3*where Niki Tobi, J.C.A. said:

I know of no law which allows the police to arrest a mother for an offence done or
purportedly done by son. Criminal obligation is personal and cannot be reassigned....
A police officer who detained ‘A’ for the offence committed by ‘B’ should know that
he has performed against the law. Such a police officer should in addition to burden in

civil action, be disciplined by the police authority.3®

A provision to section 35 (1) is to the effect that a person who is charged with an offence and who
has been detained in lawful custody awaiting trial should not be in custody perpetually or longer
than the maximum period of imprisonment prescribed for the offence.3® The purpose of putting a
person under detention to be brought before a court within a reasonable time is to enable the Court
to decide whether or not to order his release.?” In order to discourage unnecessary arrest and

detention, the Constitution provides the payment of compensation and public apology from the

31 Guzzardi v. Italy (1980) 3 EHRR 333.
32 Section (35) (1) (1) — (f) CFRN, 1999.
3 Salman Kolawole Raheem, The Effectiveness of Nigerian National Human Rights Commission in Human Rights
Protection’ 53.
34(1997) 1 NWLR (pt. 480) 194.
% 1bid.
36 Section 35 (4) CFRN, 1999.
37 Nwabueze B. O, The Presidential Constitution of Nigeria 425.
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appropriate authority or person where it is proved that a person has been unlawfully arrested and

detained.38
2.4: RIGHT TO FREEDOM OF THOUGHT AND CONSCIENCE

The Constitution provides for right to freedom, thought, conscience and religion.3® This right is
very important in a country like Nigeria where the level of enlightenment is very high. To have
failed to assure freedom of thought would have created a lot of chaos in the society. The same
could be said of the right to freedom of conscience. With respect to religion, it needs be observed
that this section is very essential particularly because of the religious divides between the
Christians and Muslims or between various sects of the same faith. It is also important in view of
the unresolved controversy of whether or not Nigeria is a secular country. This is because some
are of the opinion that Nigeria is a secular state®® while others have argued otherwise.*? The
Nigerian courts are yet to make any pronouncement in this respect. What is however clear under
Shari’ah is that it is an apostasy and prohibition for a Muslim to change his religion to another.*?
The Constitution has also assured the right to manifest and propagate one’s religion or belief in
worship, teaching, practice and observance. The Supreme Court, while determining the
constitutionality of the refusal of a patient to have blood transfusion on account of the fact that he

was a member of Jehovah’s Witness observed:

The right to freedom of thought, conscience or religion implies a right not to be
prohibited, without lawful excuse, from selecting the course of one’s life, shape don
what one trusts in, and a right not to be disallowed without justification,... The sum
total of the rights to privacy and of liberty of thought, conscience or religion which
individual has, put in a nutshell, is that one should be left alone to choose a course of

his life, unless a clear and compelling overriding state interest validates the country.

38 Section 35 (4)CFRN, 1999 See also Joseph Odogwu v A.G Federation (1996) 6 NWLR (pt. 456) 508.

39 Section 38(1) 1999 CFRN, see Atrticle 8 of the African Charter for similar provision.

40 Osita N.O, Human Rights Law and Practice in Nigeria: An Introduction (Enugu: CIDJAP Press,1999) 174.

41 Justice Bashir Sambo ‘Nigeria is Never a secular State’ Guardian Newspaper, (Nigeria, Monday 15 March, 1999)
16.

42 For detail analysis of the meaning, concept and offence of Apostasy in Shari’ah see Shamrahayu Binti Ab. Aziz,
Legal Measures Regulating Offences against Islam in Malaysia, (Ph.D. Thesis, International Islamic University
Malaysia, 2007).
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The law’s role is to ensure the fullest of liberty when there is no danger to public
interest. Ensuring liberty of conscience and freedom of religion is a vital element of

that fullness.*3

Other part of section 38 which are derivatives of the basic provisions is section 38(1) of the 1999
Constitution in section 38(2) of the Constitution. By this provision, a person cannot be compelled
to take part in any religious worship, instruction, ceremony or observance where any of these have
not been voluntarily acceded to. This sub-section is not restricted to schools. It is equally applicable
to community, locality or tribe. Thus, in Theresa Onwo v. Oko,** the applicant was a born-again
Christian and a member of the Assemblies of God. Her husband who was not a born-again
Christian died and she claimed that the respondents (her husband’s family) forcefully and against
her will shaved her head, assaulted her grievously, striped her naked, locked her up in a room and
removed all her property in order to conform to the tradition of the community of mourning the
dead. The appellant contended that according to her religion and her own faith, she does not mourn
the dead. Consequent upon shaving her head forcefully, she commenced the action, claiming that

her right of freedom of religion has been violated.

Two major principles of law emerged from the Supreme Court decision in this case. One, it is now
settled that where a person does not believe in a particular religion or practice of a particular sect
or religion, such a person cannot be compelled to take part in the observance or ceremony of such
belief. Where such person is forced to participate in the ceremony of such belief or observe the
tenet of such belief, his right under section 38 (2) has been violated. Secondly, where an individual,
group of individual or organisation violates the rights of another person, such another person can
initiate proceeding against an individual, group of individual or organisation that has violated his
rights under Chapter IV of the 1999 Constitution.*® This settles the erroneous argument that
enforcement of violation of human rights can only be instituted against government or its agents.
It is now clear that enforcement can be against individual, group of individuals or government and

its agents.

43 Medical and Dental Practitioners’ Disciplinary Tribunal v Okonkwo, (2007) 7 NWLR (pt. 711) 206
44 (1996) 6 NWLR (pt. 456) 612.
45 Agbai v. Okogbue (1991) 1 NWLR (pt. 204) 391.
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2.5: RIGHT TO FREEDOM OF EXPRESSION AND THE PRESS

Freedom of expression and the press are guaranteed in the Constitution.*® Freedom of expression
has been described as one of the most essential foundations of a democratic society.*” This reflects
the fact that the promotion of freedom of expression is not only justified on grounds of liberty, but
is also capable of achieving public benefits.*® Thus, section 39 is seen not only as essential to the
person exercising that right, but also as supporting the democratic process through the promotion
of a free press and the public’s right to information and the encouragement of open and responsible
government.*The basic idea behind freedom of expression is that it involves the imparting and
receiving of information and ideas. Thus, freedom of expression consists of the manifestation, via
communication of that information and does not cover every autonomous action of individual.
Freedom of expression is one of the fundamental concepts that have formed the basis for the
historical development of political, social and educational institutions of the Western society.>°
This concept is regarded as “a vital means for seeking and attaining truth.>! The importance of
freedom of expression is summarised as (a) a necessity for the discovery of truth; (b) an aid to the
growth of democracy; and (c) a useful tool for individual self-fulfillment.>> See Festus A.O.
Ogwuche v. Federal Republic of Nigeria (2016) ECW/CCJ/JUD/05/16 where The ECOWAS
Community Court of Justice held that imposing regulations that censor or impede the freedom of
expression of defendants violates their rights. The case emphasized the need for a fair trial and the

protection of individual liberties.

46 Section 39 (1) & (2) CFRN, 1999; see Article 10 African Charter.

47 Handyside v. United Kingdom (1976) EHRR 737; see Beatson G and W. Gripps (eds.) Freedom of Expression and
Freedom of Information; Essays in Honour of Sir David Williams (Oxford; Oxford University Press, 2002); Barendt
G, Freedom of Speech (2"edn) (Oxford; Oxford University Press, 2005); and Fenwick W and J. Phillipson Media
Freedom under the Human Rights Act (Oxford ; Oxford University Press, 2006) .

48 Steve, F, Human Rights & Civil Liberties 352.

4 Barendt B, Freedom of Speech (2"%ed) (Oxford; OUP, 2005) 78.

%0 peter A, Atudiwe, ‘Judicial Review and Enforcement of Human Rights: The Red Pencil and Blue Light of the
Judiciary of Ghana’ 86 quoting the Canadian Supreme Court in the case of RWDSU v. Dolphin Deliver Ltd (1986)
2S.C.R573 at 583.

51 Ibid.

52 |bid.
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The second leg of the section specifically deals with the freedom of the Press.>*Press is a vehicle
for the dissemination of information and ideas and can be seen as fulfilling the role of ‘public
watchdog’ and vehicle for individual and public criticism of the government and other public
bodies.** In line with this, the Court held in Tony Momoh v. Senate> that the applicant has the
right to disseminate information through media and that disclosure of sources of his information
could violate his right of expression through media. However, because the Press provides mass
coverage of information of ideas and because it is capable of influencing individual and public
opinion, it is inevitable that it can cause greater harm if the speech that it transmits is indeed
harmful. For this reason, the right to freedom of expression and the Press which includes right not
to disclose one’s source of information may be curtailed by section 45 of the 1999 Constitution on
account of the interest of defence, public safety, public order, public morality or for the purpose of

protecting the rights and freedom of other persons.>®

2.6: RIGHT TO PEACEFUL ASSEMBLY AND ASSOCIATION

This is provided for by the 1999 Constitution.>” This section deals with right of any person to
willingly belong to any society or association with any person including any union or political
party in the pursuit of his interest. Freedom of assembly and association is a necessary part of the
democratic process. Democracy is essentially concerned with identifying and satisfying yearning,
feelings and aspiration of individuals and group. People ventilate their feelings and desires through
demonstrations and by forming interest group. Furthermore, the freedom of expression and the
right to freedom of religion, thought and conscience, may be exercised in concert with others only

if there is freedom of assembly and association.>®

53 Section 39 (3) CFRN, 1999.

54 Robertson N, Media Law (London: Sweet & Maxwell, 2002) 22 .

%5 (1984) 4 NCLR 269; The Court adopted and maintained the same position in the case of Adikwe v Federal House
of Representative (1982) 3 NCLR 394.

% The informed various tortuous and penal laws restricting the right to freedom of expression and the Press; e.g.
Sedition Act, Defamation Law. Nwanko v. The State (1985) 6 NCLR 228; DPP v. Chike Obi (1961) All NLR 186.

57 Section 40 CFRN, 1999 and Article 11 of the African Charter.

%8 Osita N.O, Human Rights Law and Practice in Nigeria: An Introduction 191.
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The right is often violated by the government and employers against their employees in Nigeria.
The courts have had opportunities to make useful pronouncement in such situations. Thus, the
courts have affirmed that the section protects two basic rights; freedom of association with others,

%9 and the right to peaceful assembly.®® The right as

including the right to join a trade union,
provided under this section is, of course, a conditional right and as such, restrictions may be placed
on the exercise of those rights, provided they are prescribed by law and necessary in a democratic
society in the interest of national security or public safety, for the prevention of disorder or crime,

for the protection of health or morals or for the protection of the rights and freedoms of others.
2.7: RIGHT TO FREEDOM OF MOVEMENT

The right to freedom of movement is guaranteed by the Constitution.®! This section asserts the
modern phenomenon relating to fluidity of movement of person. The boundary lines of states no
longer determine the extent to which one can go in pursuit of his social, economic, cultural, and
religious or any other interests. With this section in place, any citizen of Nigeria can reside and

move freely in any part of Nigeria without any hindrance.®?

Section 38 of the 1979 Constitution, which is in pari material with section 41 of the 1999
Constitution, received similar judicial interpretation in the case of Federal Minister of Internal
Affairs v. Shugaba.®® The Plaintiff was a majority leader at the Borno State House of Assembly
who was purportedly deported by the Minister of Internal Affairs on the ground that he was not a
Nigerian. The Court held that the deportation was an infringement of his freedom of movement
guaranteed under section 38 of the Constitution. In the case of Director of State Security Service
v. Agbakoba,** the Supreme Court held that seizure of respondent’s passport amounts to denial of

right of freedom of movement. The Supreme Court further held that freedom of movement

59 Anigboro v. Sea Trucks (Nig) Ltd (1995) 6 NWLR (pt. 399) 35.
80 Agbai v Okogbue (1991) 1 NWLR (pt. 204) 391, ; See also Aniekwe v Okereke (1996) 6 NWLR (pt. 452) 60; Rimi
v People’s Redemption Party Suit N. M/133/80 of 23/12/90.

61 Section 41, CFRN, 1999; see Article 12 of the African Charter for similar provision.

52 Williams v.Majekodunmi (1962) 1 All NLR 410; see also Adegbenro v. A.G. Federation (1962) All NLR 423.

53(1982) 3 NCLR 915.

64(1999) 3 NWLR (pt. 595) 314 ; also the courts have held similar position in Ubani v. Director of SSS (1999) 11
NWLR (pt. 625) 129; Akunnia v. A.G. Anambra State (1977) 5 SC 161; Tukur v. Government of Gongola State
(1989) 4 NWLR (pt. 117) 517; A.G. Federation v Ajayi (2000) 12 NWLR (pt. 682) 509.
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includes right to hold passport to ease ingress and egress of Nigerians. Thus, seizure of passport is
a denial of freedom of movement which violates section 41 of the 1999 Constitution. However, in
deserving circumstances, this right may be curtailed and a person may be removed from Nigeria
to be tried elsewhere if there is bilateral or reciprocal agreement with the government of such

elsewhere.

Finally, it needs be stated that the Constitution places restrictions and derogation on the
fundamental rights as provided in the Constitution.®®> Thus, section 45 of the Constitution is a
cautionary section with respect to Chapter IV of the Constitution dealing with fundamental rights.
The legal implication of this section is that, in appropriate circumstances, the rights recognised in
Chapter IV may be derogated from on account of defence, public order, public morality or public

health or rights and freedom of other persons.®®

3.0: RIGHTS ACCORDED TO THE DEFENDANT UNDER THE VARIOUS LEGAL
FRAMEWORKS

3.1: THE 1999 NIGERIA CONSTITUTION

The Constitution as the grund norm has made some basic provisions to ensure smooth running of
the administration of criminal justice administration in Nigeria. The justification for these
provisions is to ensure fair and speedy trial in the administration of criminal justice in Nigeria. The
right to fair and speedy trial is one of the most fundamental tenets of constitutional democracy.®’
It is with the means of fair trial that citizens appreciate the rights guaranteed in the Constitution
which if not, may make citizens to resort to other means to protect their interest.®®This leaves us
in no doubt that all criminal proceedings must be done in manners that do not conflict with
constitutional provisions. In specific cases, the Constitution makes provisions for the protection of

certain rights. For example, the whole of Chapter 4 of the Constitution (that is, Sections 33-46)

8 Section 45 CFRN, 1999.

5 Olawoyin v. A.G, Northern Nigeria (1961) 1 All NLR 269.

57 Section 36(4) CFRN.

% Qyeyipo T.A, ‘Professional misconduct problems and solutions’ (Paper presented at the 2003 Annual General
Conference of the Nigerian Bar Association 20 Aug. 24-29, 2003 also Hambali Y.D.U, ’Practice and Procedure of
Criminal Litigation in Nigeria, 2012 feat Print and Publish Ltd Lagos 12.).
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that deals with fundamental rights must not be detracted from in any circumstance (except in

certain situations which the Constitution itself acknowledges) and much more fundamentally,
3.1.1: RIGHT TO FAIR HEARING:

Section 36 of the 1999 Constitution of Nigeria guarantees every individual accused of a crime the
right to a fair hearing within a reasonable time by a competent, independent, and impartial court.
This ensures that defendants receive due process and a chance to present their case. fair hearing
which is the crux or bedrock of all criminal trials. Chapter IV of the Constitution provides for the
fundamental rights which an accused must enjoy from the point of his arrest to the point of his
conviction or acquittal. The administration of justice is at the core of any successful democracy
in the world.®*This makes the Court a vital institution in the administration of criminal justice in
Nigeria. The essence of the various guaranteed constitutional rights are to safeguard and assure a
fair and speedy trial which covers all stages of judicial proceedings, though fair and speedy trial
does not necessarily begin and end with court proceedings.”® For instance, in criminal trials, it
starts with arrest and continues until the final disposition of cases either at the court of first instance
or appeal court.”! See Oguebie v. Federal Republic of Nigeria (2019) LPELR-46580(CA) where
The Court of Appeal held that detaining an accused person for an extended period without trial

violates their right to a fair hearing within a reasonable time, as enshrined in the Constitution.
3.1.2: PRESUMPTION OF INNOCENCE:

Under Section 36(5) of the Constitution, every defendant is presumed innocent until proven guilty.
This principle prevents authorities from treating accused persons as criminals before conviction.
See State v. Ojukwu (1986) 1 NWLR (Pt. 18) 621 where the judgment emphasized that treating
an accused person as guilty before a formal conviction undermines the integrity of the justice

system.

3.1.3: RIGHT TO LEGAL REPRESENTATION:

5 Oyeyipo T.A, ‘Professional misconduct problems and solutions’ 2.
70 Section 36(4) CFRN, 1999.
71 Section 36(1) &36 (4) CFRN.
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Defendants have the right to be defended by a lawyer of their choice. If a defendant cannot afford
legal counsel, the Legal Aid Council of Nigeria (LACN) provides free legal representation,
particularly for indigent persons. See Gani Fawehinmi v. Nigerian Bar Association (1989) 2
NWLR (Pt. 105) 558 where. The Supreme Court held that denying a defendant access to counsel
of their choice constitutes a violation of their constitutional rights. See also Labaran Magayaki &

Ors v. The State (2003)
3.1.4: PROTECTION AGAINST SELF-INCRIMINATION:

Under Section 36(11) of the Constitution, no defendant can be compelled to testify against
themselves, ensuring that confessions or testimonies are given voluntarily. See Ezekiel Adamu v.
State (2017) LPELR-41434(CA) where the court ruled that any confession not made voluntarily

1s inadmissible in court.
3.1.5: RIGHT TO BE ARRAIGN IN COURT WITHIN REASONABLE TIME:

Section 35(4) See Adebayo v Attorney General of Ogun State (2008) 14 NWLR (PT 406) 97
Where the Court of Appeal held that the detention of the applicant for 32 days without trial was a
violation of his right to fair trial within reasonable time. Also see Abiola v. Federal Republic of
Nigeria (1995) 7 NWLR (Pt 406) 97 .Where the Supreme Court held that the detention of the
Applicant for eighteen months without trial was a violation of his right to fair trial within

reasonable time.
3.1.6: PROTECTION FROM TORTURE AND INHUMAN TREATMENT:

The Anti-Torture Act 2017 and Section 34 of the Constitution prohibit the use of torture, inhuman,

or degrading treatment during investigations and interrogations.
3.1.7: RIGHT TO BAIL AND FREEDOM FROM ARBITRARY DETENTION:

Section 35(4) of the Nigeria Constitution. The defendants have the right to bail, especially in cases

where the offense is not capital in nature.

3.1.8: RIGHT AGAINST ARBITRARY ARREST OR DETENTION:
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Arbitrary Arrest and detention without trial violates constitutional rights and can be challenged in
court. See Qjukwu v. Military Governor of Lagos State (1985) 2 NWLR (Pt. 10) 806. Where The
Supreme Court in this case emphasized that law enforcement agencies must adhere strictly to legal
procedures when arresting and detaining individuals. Arbitrary arrests without due process were

deemed unconstitutional.
3.1.9: RIGHT TO BE INFORMED OF CHARGES:

Every accused person has the right to be promptly informed of the charges against them in a

language they understand. This ensures that they can prepare an adequate defense.
3.1.10: RIGHT TO ADEQUATE TIME AND FACILITIES FOR DEFENSE:

See Torriv. National Park Service of Nigeria (2011) LPELR-8253(SC) where The Supreme Court
held that an accused person must be given adequate time and facilities to prepare their defense.

Denying this right constitutes a breach of the principles of fair hearing.
3.1.11: PROTECTION AGAINST DOUBLE JEOPARDY:

Section 36(9) of the Constitution ensures that no person shall be tried or punished twice for the

same offense once they have been acquitted or convicted.
3.1.12: POWERS OF ATTORNEY-GENERAL;

sections 174(1) and 211(1) of the Constitution which provide for the powers of the Attorney-
General of the Federation and the Attorney-General of a State respectively to institute, take over

and discontinue criminal proceedings in any court in Nigeria other than court-martial.
3.1.13: PREROGATIVE OF MERCY;

Sections 175 and 212 of the Constitution empower the President and the Governor of a State
respectively to exercise their Prerogative of Mercy in favour of any person concerned with or
convicted of any offence created by an Act of the National Assembly or any Law of a State as the

case may be.

3.2: RELEVANT PROVISIONS FOR THE PROTECTION OF DEFENDANT IN THE

EVIDENCE ACT 2011 CAPE 14
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This is one of the legislations which, though not wholly dealing with criminal proceedings, in part
make provisions regulating criminal matters and the conduct of criminal proceedings in Nigeria.
The Evidence Act of 200472 was repealed and replaced with a new Evidence Act of 2011 which
applies to all judicial proceedings in or before Courts in Nigeria. It is a vital law in the
administration of criminal justice. Its provisions determine a lot of issues relating to evidence in
civil and criminal matters. It is divided into sixteen (16) parts. Part I (sections 1-3) deals with
general issues on evidence; part II (sections4-13) deals with relevancy; part III (sections 14-36)
deals with relevance and admissibility; part [V (sections 37-82) deals with hearsay evidence, expert
opinion, character evidence, relevance and admissibility; part V(sections 83-120) treats
documentary evidence; part VI (sections121-124) covers proof; part VII (sections125-127) relates
to oral evidence and the inspection of real evidence; part VIII (sections128-130) deals with
exclusion of oral by documentary evidence; part IX (sections131-144) makes provisions for
production and effect of evidence; part X(sections145-174) discusses presumptions and estoppel;
part XI (sections175-204) deals with witnesses; part XII (sections205-247) deals with taking of
oral evidence and examination of witness; part XIII (sections248-250) deals with evidence of
previous conviction; part XIV (section 251) deals with wrongful admission and rejection of
evidence; Part XV ( sections252-254) is on service and execution throughout Nigeria of process
to compel the attendance of witnesses before courts of the states and the Federal Capital Territory,

Abuja; and part XVI (sections 255-258) deals with miscellaneous and supplementary provisions.

The following are some selected provisions from the Evidence Act that borders on criminal justice

administration.
3.2,1: Burden of Proof:

The general rule is that the party who is asserting the existence of any fact in issue carries the

burden of proving them which will be the prosecution in criminal case.”?

3.2,2: Presumption of Innocence in favour of the accused person:

2 Evidence Act Cap. E 14 LFRN 2004.
73Section 131 Evidence Act.
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Presumption is defined as a conclusion which may or must be drawn from a given set of facts until
contrary is proved.”*There are two types of presumptions namely: Presumption of Law and

Presumption of Fact.
3.2.3: Presumption of Law:

A presumption of law is one which is prescribed by law and which must be drawn in the absence
of any evidence to the contrary.”*Presumptions of law are divided into two: Rebuttable

Presumption of Law and Irrebutable Presumption of Law.
3.2.4: Presumption of Fact (Fact Presumed):

A presumption of fact is one which is dependent upon logical reasoning or which a court is free to

draw if it so likes.”®

3.2.5: Confessional Statement:

Confession is defined as an admission made at any time by a person charged with a crime stating

or suggesting the inference that he committed that crime.””.

3.2.6: Corroboration:

This is defined as a confirmation of a witness’s evidence by independent testimony. In criminal
justice administration, the general rule is that, no particular number of witnesses is required for the
proof of any fact. A person can be convicted of any offence on the Oath of a single adult
witness.”®However, corroboration may occur as a matter of law or as a matter of practice.
Corroboration as a matter of law are such circumstances that are provided by law that requires
corroboration before admitting such evidence. Example of such instances is breach of

promise to marriage.’No plaintiff shall succeed in this action unless his testimony is

74Section 145 (2) Evidence Act.
5Section 145 Evidence Act.
76 Section 145 (2) Evidence Act.
77 Section 28 Evidence Act ; also Gira v. State (1996) 4 NWLR) {PT 443} 375 S.C.
78 Shorumo v. State (2011) ALL FWLR (Pt 421) 797.
7% Wilcox v. Jeffrey (1872) 26 L.T. 48.
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corroborated.®°For Treason and Treasonable Offences, the Evidence Act®! provides that no person
charged with treason or with any felonies mentioned in sections 40 - 42 of the Criminal Code shall
be convicted except in his own plea of guilty or on the evidence in open court of two witnesses,
at least to one overt act of the same kind of treason or felony alleged, or the evidence of
one witness to one overt act and one other witness to another overt act of the same kind of treason or
felony. In R v.Omisade,®? the Supreme Court held that it is not necessary that a witness
must be able to testify to an overt act in its entirety but it is sufficient if a number of witnesses give

evidence of snippets, which add up to proof of an overt act.?
3.3: Police Act 2020

The Police Act was enacted in 1943 and re-enacted by a decree in 1967 with only aesthetic
changes® and now finally repealed in 2020.8The Act makes provision for the organisation,
discipline, powers and duties of the Nigerian Police. The main functions of the Police as stipulated
in the Act are: to take measures to prevent crime, to investigate crime, to prosecute suspects, to
search properties and persons in order to prevent crimes, detect or investigate crimes, apprehend
offenders, and collect evidence for prosecution.®® The power of the Police to prosecute criminal
cases up to Supreme Court was affirmed in the case of Federal Republic Nigeria
v.0sahon 8 Police officers whether lawyer or not has the power under section 23 of the Police Act
to prosecute criminal cases at the Magistrate Court. The fundamental question is whether the
provision of section 106 of ACJA overrides the provision of section 23 of the Police Act which
empowers the Police to prosecute criminal cases. This will be addressed in due course. The Code
is substantially remnants of colonial legislations and traditions and amendments have failed to

effect a Nigerian-specific outline on criminal legislation.

3.4: Correctional Service Act 2019

8 Section 197 Evidence Act.
81 Section 201 (1) Evidence .Act.
82 (1964) NMLR 67.
8 Enahoro v. R. (1965) 1 NMLR 265.
84 Osasona T, ‘Time to Reform Nigeria’s Criminal Justice System’ 2.
8 Police Act (Repeal and re enactment Act 2020).
8 Sections 4, 23 &25 Police Act generally.
87 (2006) 5 NWLR (Pt. 973) 87.
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President Muhammadu Buhari signed into law the Act amending the name of the Nigerian Prisons

Service (NPS) to Nigerian Correctional Service (NCS).88

The President’s assent which was announced by his aide on National Assembly matters, Ita Enang,
on August 14, 2019 which came 11 years after the bill was first presented before the National
Assembly and 19 years since proposals for reform of the country’s prisons were made. The bill
was first presented before the Senate in January 2008 by former member of the Senate, Victor
Ndoma-Egba, and was read a second time in 2010. The Senator had then argued that if passed into
law, the bill would address some of the fundamental lapses inherent in the Prisons Act, stressing
that a review of the Act was necessary to put in place a framework for the rehabilitation and
transformation of inmates and to address the issue of inadequate funding of prisons.®® The Act
consists of the Custodial and Non-custodial Services. The Custodial Service, among other roles
takes custody and control of persons legally interned in safe, secure and humane conditions,
conveying remand persons to and from courts in motorised formations. The Non-Custodial Service
on the other hand has to do with the administration of non-custodial measures like community
services, probation, parole, restorative justice measures and such other measures as a court of

competent jurisdiction may order.

The Act also provides for restorative justice measures which includes victim-offender mediation,
family group conferencing, community mediation and other conciliatory measures as may be
deemed necessary at pre-trial, trial, during imprisonment or even post- imprisonment stages,
conducting risk and needs assessment aimed at developing appropriate correctional treatment
methods for reformation, rehabilitation and reintegration, implementing reformation and

rehabilitation programmes to enhance the reintegration of inmates back into society, initiating

8 Azu J.C, ‘Major implications of Nigeria’s new Correctional Act” Published Aug 20, 2019 available at
https://www.dailytrust.com.ng/major-implications-of-nigerias-new-correctional-act.html accessed on 7 February
2020.

8 Fidelis Mac-Leva Joshua Odeyemi& John Chuks Azu (Abuja), Itodo Daniel Sule (Lokoja) and Victor Edozie,
‘Nigeria’s prisons remain same despite name change’ (Port Harcourt) Published  October 23, 2019.

https://www.dailytrust.com.ng/nigerias-prisons-remain-same-despite-name-change.html  https:accessed on 7
February 2020.
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behavior modification in inmates through the provision of medical and psychological, spiritual and

counseling services for all offenders including violent extremists.®

Agomoh?! observes that the first thing in Section 2(1) (a) - (d) of the Act is to ensure that the
operations of the Nigerian Correctional Service is in tandem with international human rights
practices, meaning it will be in compliance with the United Nations standard minimum rate for the
treatment of prisoners known as the Mandela Rules; and that it will be in tandem with the Bangkok

Rules, which deals with women.

The Act further provides that where an inmate sentenced to death has exhausted all legal
procedures for appeal and a period of 10 years has elapsed without execution of the sentence, the
Chief Judge may commute the sentence of death to life imprisonment. The Act also makes
provision for the development of educational and vocational skills training programmes and
facilitating incentives and income generation through custodial centers, farms and industries and
providing support to facilitate the speedy disposal of cases of persons awaiting trial amongst
others.®? Section 12 of the Act empowers the State Controller of the Service to reject more intakes

of inmates where it is apparent that the correctional centre in question is filled to capacity.

In an ideal situation, improvement of facilities through funding and reorienting the psyche of
personnel working in the service ought to have been given priority ahead of simply changing the
name of the service from NPS to NCS. Some officers observed that directorates in the service
ought to have been expanded to accommodate the non-custodial aspect of the NCS operations. It
was gathered that inmates are still kept in the prisons even though the new Act provides that some
of them with minor offences would have had their punishments converted to parole or other non-

custodial measures.>?

As at June, 2020, the total number of prisons inmates in Nigeria stands at 74,081. Findings showed

that there are 72,662 male inmates and 1,419 female inmates. Of the total figure, 22,390 male and

% |bid.

9 Agomoh U, New prison law will improve Nigeria’s human rights record, save money — Agomoh, prison reformer.
https://www.sunnewsonline.com/new-prison-law-will-improve-nigerias-human-rights-record-save-money-
agomoh-prison-reformer/ACCESSED 8 October 2021.

92 Fidelis Mac-Leva, Joshua Odeyemi& John ChuksAzu (Abuja), Itodo Daniel Sule (Lokoja) & Victor Edozie.

% 1bid.
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311 female prisoners had been convicted. There are 51,380 prisoners that are awaiting trial in

various prisons across the country.*
3.5: Administration of criminal justice Act (ACJA)

There were serious agitations for overhauling of the laws regulating criminal justice system
specifically as regards the enabling laws due to the fact that the two principal criminal laws had
become outdated. The agitations concerned both the substantive and procedural criminal codes.
This led to the setting up of various reforms commissions and committees by succeeding
governments and finally in 2015, they came up with Administration of Criminal Justice Act of
2015. This Act aims to ensure the efficient management of criminal justice institutions, speedy
dispensation of justice, and protection of the rights of suspects and defendants in Nigeria. ACJA
2015 merged the provisions of both the Criminal Procedure Act and the Criminal Procedure Code
into one and provides for a coordinated law for the whole country’s criminal justice administration.
Although, at first the Act was only applicable to Federal Court. The Administration of Criminal
Justice Act, 2015 (ACJA) is one of the recent laws in Nigeria and it is without doubt extensive in
its applicability and innovativeness in nature. The Act which came into being in May 2015 has
495-sections and divided into 49 parts relating to the administration of criminal justice and
connected matters in the courts of the Federal Capital Territory and other Federal Courts in Nigeria.
It is important to note that since the enactment of ACJA, each state of the federation has followed
suit with eventual domestication. The ACJA is significant by integrating the major provisions of
the two major criminal justice laws in Nigeria that is Criminal Procedure Act and Criminal
Procedure Code. It preserves the prevailing criminal processes while introducing modern
provisions that will improve the efficiency of the justice system and help fill the inadequacies
identified in these laws over the course of several decades. Nigeria now has a single and integrated
procedural criminal law applicable in all federal and state courts, with respect to offences

contained in Federal and State Legislations.®”

% 1bid.
% Section 2. ACJA.
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It is to be noted that the whole of the Act aim at protecting parties to criminal cases , notably among

the beneficial sections for the protection of defendant include:

a. Right to be informed of the reason for arrest: Section 6(2) A.C.J.A.2015.
b. Right to remain silent: Section 7 A.C.J.A.2015.

c. Right to Counsel: Section 6(3) A.C.J.A.2015.

d. Right to be brought before a court: Section 8 A.C.J.A.2015.
e. Right to bail : Section 165-173 A.C.J.A.2015.

f. Rightto a Fair trial: Section 1 A.C.J.A.2015.

g. Right to Confrontation: Section 215 A.C.J.A.2015.

h. Right to an Interpreter: Section 21 A.C.J.A.2015.

Right to Appeal: Section 241 A.C.J.A.2015.
j. Protection from Torture and ill treatment: Section 8 A.C.J.A.

3.6. Legal Aid Act 2011:

This legislation establishes the Legal Aid Council, which provides free legal services to individuals
who cannot afford legal representation, ensuring that indigent defendants have access to justice.
The Act aims to: Ensure access to justice for all, particularly the vulnerable and marginalized. It
provides legal assistance to those who cannot afford it and Promote fairness and equality in the
justice system. The Legal Aid Council of Nigeria was established by the then Head of the Federal
Military Government, General Olusegun Obasanjo on 10th November 1976 through Act No. 56
of 1976. The provisions of the Legal Aid Act was brought into force by Dr. Augustine Nnamani
J.S.C., the then Attorney General of the Federation on the 2nd day of May, 1977.0ver the years,
the decree had been amended and later codified (except the 1994 amendment) into what is now

known as Legal Aid Act. Cap 205, Laws of the Federation of Nigeria. The LAC 2001 Act repealed
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the 1976 LAC Act.®®It went through two amendments, and finally, in 2011, an Act was signed by
President Goodluck Jonathan. Among the services rendered by Legal Scheme include claims
damages for breach of fundamental human rights as guaranteed by the Constitution. The Decree
was amended by the Legal Aid Act Cap L9, Law of the Federation, 2004 and to conform to the

current democratic dispensation, the Law was repealed in 2011 by the Legal Aid Act 2011.%°

The initiation began with the trio of Chief Timothy Chimizielkeazor, SAN, Chief Adebowale
Durosaiye Akande, SAN, and Chief Dr Solomon Daushep Lar, SAN. CON. They formed the
Association of Public Defenders (later the Legal Aid Association of Nigeria) in the early 1970s.
Their objective was to provide probonolegal services to indigent, economically deficient and less

privileged Nigerians.%®

Legal Aid Council of Nigeria is a federal body under the supervision of the Federal Ministry of
Justice. The Council has its headquarters in Abuja, conducts its operations through offices in 36
states, 6 zonal offices, Legal Aid Centres (14 for now) in Local Government Area Councils in
some States and the Federal Capital Territory as part of the drive to establish legal aid offices in

all the 774 Local Government Areas of the Federation.%

It renders free legal aid and access to justice to indigent persons as widely as possible within its

financial resources.®, The body provides legal aid to individuals or firms, whose human rights

% Legal Aid Council of Nigeria , ‘Giving Voice to the voiceless’
,<http://www.legalaidcouncil.gov.ng/index.php?option=com_content&view=article&id=156:world-bank-report-
on-acj-project-in-kaduna-state&catid=43:latest-news&lang=en> accessed on 17 June 2016.

9 Abdulkadir A, ‘LIFE BEGINS @ 40”: The Story of Legal Aid Council of Nigeria® 1,
<http://www.autoreportafrica.com/life-begins-40-story-legal-aid-council-nigeria>/ accessed on 17 March 2017.

% |bid.

9 |bid.

100 1pjd.
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have been threatened or violated, provides free legal advice to the citizens and also individual legal
assistance to those who cannot afford but need it. Counsels are designated to different states to
provide free legal services to the indigent across the country. It has been recognised that no
meaningful development can ensue without the simultaneous availability of access to legal
services that can be utilised to enforce all generations of rights and thus ensure the empowerment
of all persons in the society. Springing from this premise, the concept of access to justice has
attained the status of a right in the society today as it promotes establishment of a legal culture that

contributes to development processes.1%!

The vision of the founding fathers of the Legal Aid Council was to see a new Nigerian nation
where there is equal access to justice for all, irrespective of means and where all Constitutional
rights are respected, protected and defended to ensure justice for all. This is reflected in its motto
which is ‘Giving Voice to the Voiceless’ while the Mission Statement is “To remain the leading
and pro-active provider of free, qualitative and timely legal aid services in Nigeria, ensuring social
justice and the emancipation of the oppressed, reprieve to the weak and vulnerable thereby giving

voice to the voiceless.’

The Council is not without challenges. Ayorinde® is of the view that the Council is faced with
challenges of poor funding and logistics which is really affecting the efforts of the Council’s staff
members.1®®Abdulkadr® argues that it is only now that the Council is having its own building as

headquarters while a visit to some of its states’ offices shows that it needs one aid or the other. The

101 Abdulkadir A, ‘LIFE BEGINS @ 40”: The Story of Legal Aid Council of Nigeria’25

102 Ayorinde Bolaji SAN is the former Chairman of the Governing Board of the Legal Aid Council.

103 Ayorinde to Newswatch Times Newspaper in Abdulkadr A,

104 Abdulkadr Ahmad Ibrahim former member of the Governing Board of the Legal Aid Council.
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staff are either being moved randomly from one building to another by their host state governments
or are provided with office accommodation in remote areas; while in some cases, tables, chairs
and other office furniture at these state offices are better imagined than seen. Ordinary stationeries
are sometimes provided by indigent litigants. Official vehicles of the Council are in a state of
despair in some of the states’ offices and where available. The monthly financial grant to cover
recurring costs of maintenance and utilities among others from the headquarters was no longer

regular®,

3.7: ANTI-TORTURE ACT 2017:

The Anti-Torture Act 2017 was passed by the 8th National Assembly and signed into law by
President Mohammadu Buhari on 29th December 2017.This Act criminalizes the use of torture by
law enforcement agencies and ensures that confessions or statements obtained through torture are
inadmissible in court. It prohibits torture and other forms of cruel, inhuman, or degrading treatment
or punishment. The act defines torture as intentionally inflicting pain or suffering, physical or
mental, to obtain information, punish, intimidate or coerce someone. The Act aims to promote
human rights and dignity and its effective implementation is crucial to preventing torture in
Nigeria. However, there is concern that the Act’s implementation has been slow and no perpetrator

has been punished under the Act yet.

3.8: African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act
1983:

By incorporating the African Charter into domestic law, Nigeria commits to upholding the rights
and freedoms enshrined therein, including fair trial rights. It is a Nigerian law that ratifies the
African Charter on Human and Peoples' Rights. It Incorporates the Charter into Nigerian law. And
provide a framework for enforcing human rights provisions. It thus has the following Implication:

It aligns Nigerian law with regional human rights standards, enhances protection of human rights

105 Abdulkadr A, ‘LIFE BEGINS @ 40”: The Story of Legal Aid Council of Nigeria’
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in Nigeria and allows individuals to invoke Charter provisions in Nigerian courts. The Act
demonstrates Nigeria's commitment to regional human rights frameworks and promotes

accountability for human rights protection.
3.9: International Covenant on Civil and Political Rights (ICCPR):

As a signatory, Nigeria is bound to uphold the rights outlined in the ICCPR, which include various
protections for defendants in criminal proceedings. It is a key international human rights treaty
adopted by the United Nations General Assembly in 1966. It came into force in 1976 and has been
ratified by a large number of countries worldwide. The ICCPR is a cornerstone of international
human rights law and plays a crucial role in promoting and protecting civil and political rights
globally. The Key Provisions include: The ICCPR outlines a broad range of civil and political
rights, as follows: Right to life: States parties must protect the right to life and ensure that no one
is arbitrarily deprived of their life. Freedom from torture: The Covenant prohibits torture, cruel,
inhuman, or degrading treatment or punishment. Freedom from arbitrary arrest and detention:
Individuals have the right to liberty and security of person, and arbitrary arrest or detention is
prohibited. Right to a fair trial: The ICCPR guarantees the right to a fair and public trial, with
access to legal representation and the presumption of innocence until proven guilty. Freedom of
expression, assembly, and association: The Covenant protects the rights to freedom of expression,
peaceful assembly, and association. Protection of minority rights: States parties are required to
protect the rights of minorities, including their right to enjoy their own culture, practice their
religion, and use their language.The ICCPR is monitored by the Human Rights Committee (HRC),
a body of independent experts who review reports submitted by States parties on their
implementation of the Covenant. The Committee also considers individual complaints

(communications) from individuals who claim their rights under the ICCPR have been violated.
3.10: Universal Declaration of Human Rights (UDHR):

While not legally binding, the UDHR sets out fundamental human rights principles, including
the right to a fair trial, which influence Nigeria's legal framework. The Universal Declaration of
Human Rights (UDHR) is a foundational document of modern human rights, adopted by the
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United Nations General Assembly in 1948. It sets out fundamental human rights and freedoms,
universal and inalienable, to be enjoyed by all. The UDHR comprises 30 articles, encompassing:
Civil and political rights: life, liberty, security, freedom from slavery, torture, and arbitrary arrest.
Economic, social, and cultural rights: work, social security, education, healthcare, and cultural
participation. Equality and non-discrimination: equal rights for all, without distinction. The UDHR
is significant in that it establishes human rights as universal and inalienable, Inspires national and
international human rights law and guides governments, organizations, and individuals. The
UDHR has Shaped international human rights law and treaties, Influenced national constitutions
and laws, as well as Promoted human rights awareness and advocacy.The UDHR remains a
cornerstone of human rights, inspiring efforts to protect and promote dignity, equality, and justice

worldwide.

4.0: CHALLENGES TO EFFECTIVE IMPLEMENTATION OF RIGHTS AND
PROTECTION OF DEFENDANT IN THE NIGERIAN CRIMINAL JUSTICE SYSTEM

Despite these legal protections, several challenges hinder their full implementation, including:

a. Corruption and Abuse of Power: Corrupt practices always lead to prolonged detention ,
denial of bail and miscarriage of justice Law enforcement agencies sometimes violate
defendants' rights, leading to wrongful detentions and torture.

b. Judicial Delays: The slow pace of judicial proceedings. Cases often take years to be
resolved due to inefficiencies in the court system.

c. Limited Access to Legal Representation/legal aid: Many indigent defendants lack access
to quality legal representation despite the existence of legal aid.

d. Police Brutality and Unlawful Detention: Cases of extrajudicial killings and forced
confessions continue to undermine defendants' rights.

e. overcrowded prisons and

f. systemic inefficiencies persist,

5.0: RECOMMENDATIONS FOR STRENGTHENING DEFENDANTS’ RIGHTS

These recommendations aim to strengthen defendants' rights, promote fairness, and ensure justice.
To enhance the protection of defendants' rights in Nigeria, the following measures should be taken:
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Ensure timely access to legal representation: Provide defendants with prompt access to lawyers
and adequate time to prepare their defense.

Improve bail procedures: Reform bail systems to ensure fairness, transparency, and consideration
of individual circumstances.

Enhance access to justice: Ensure defendants have a fair and impartial trial, with adequate
interpretation services and accessibility accommodations.

Strict Enforcement of Human Rights Laws: Holding law enforcement agencies accountable for
rights violations.

Public Awareness Campaigns: Educating citizens about their rights to prevent abuses.

Improved Legal Aid services by expanding access to free legal representation for indigent
defendants.

Protect against coerced confessions: Strengthen safeguards against torture, duress, and coercive
interrogation techniques.

Improve appeals processes: Streamline appeals procedures, ensuring timely and fair review of
convictions and sentences.

Provide rehabilitation and reintegration support: Offer defendants opportunities for rehabilitation,
education, and reintegration into society.

Promote judicial independence and accountability: Ensure an independent judiciary, with
mechanisms for accountability and oversight.

Foster a culture of respect for human rights: Encourage a culture of respect for defendants' rights
among law enforcement, judiciary, and other stakeholders.

Increase transparency and accountability: Implement measures to track and address systemic
issues, such as wrongful convictions.

Provide training and capacity-building: Offer training for law enforcement, judiciary, and lawyers
on defendants' rights and best practices.

6.0: CONCLUSION

Legal protections for defendants are crucial for maintaining the integrity of Nigeria’s criminal
justice system. While the country has made progress in enacting laws that safeguard these rights,
enforcement remains a significant challenge. A commitment to judicial reforms, accountability in

law enforcement, and increased public awareness can help ensure that every defendant in Nigeria
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receives a fair trial. This paper commences by examining the fundamental human rights accorded
in the constitution. it went further to examine various legal framework and basic rights and
protections guaranteed to the defendants, it also considers the Challenges to effective
Implementation of rights and protection of defendant in the Nigerian Criminal Justice System, it

provides Recommendations for Strengthening Defendants’ Rights and Conclusion.
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ARTIFICIAL INTELLIGENCE IN LEGAL EDUCATION: PERCEPTIONS OF EASE OF
USE AND USEFULNESS OF CHATGPT AMONG UNDERGRADUATE LAW
STUDENTS OF AHMADU BELLO UNIVERSITY, ZARIA

Sadiq Buhari Bello,* Muhammad Sani Abdurrahman** and Umar Sani Bebeji***

Abstract

The use of Artificial Intelligence Chatbot, Chat Generative Pre-trained Transformer (ChatGPT)
has gained popularity among students. This study used a descriptive survey design as the research
was interested in both the idea and attitudes of respondents to explore the perceptions of ease of
use and usefulness of the ChatGPT among undergraduate Law students of Ahmadu Bello
University, Zaria, in their academic activities. The global integration of Al into various sectors,
including education and law profession has shown it’s potential to transform the professional
practices, and also raises concerns about job displacement and the overall impact on human
interactions. The study employs the Technology Acceptance Model (TAM) to evaluate the students’
perceptions, focusing on the variables of perceived usefulness and perceived ease of use. A total
of 1,799 Law students constitute the population of the study, while simple random sampling
technique was adopted to obtain sample size. Data was collected through both printout and online
Google form questionnaire to obtain data from the respondents. Also research questions were
answered using descriptive statistics (Mean and Standard Deviation-SD) using a decision mean
value of 2.50. The results showed that the majority of the students (74.45%) are aware of ChatGPT,
even though, its level of usage varies significantly among them. However, the perceived ease of
use of ChatGPT among the students was a generally positive. Furthermore, the students perceived
ChatGTP usefulness as moderately in their academic tasks. This suggest its potential for broader
application into both legal education and other academic fields.

Keywords: Perceived ease of use, perceived usefulness, artificial intelligence (Al), ChatGPT,

1. INTRODUCTION

The artificial intelligence (Al) has experienced advancement in the recent years, with a potential
of influencing several aspects of human social interactions, ranging from its integration into the
field of education, legal system, finance and its capacity to transform those fields. It also gives rise

to fears regarding the possibility of job displacement.! In March 29, 2023 a Pakistan judge,

* Department of Computer Engineering, Waziri Umaru Federal Polytechnic, Birnin Kebbi, sbbello@wufpbk.edu.ng
+2348036806774

** Department of Mathematics, Waziri Umaru Federal Polytechnic, Birnin Kebbi. abdurranman@wufpbk.edu.ng
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Mohammad Amir Munir, presiding over Phalia court in Punjab province, conduct an experiment
to test the capability of Al in judicial system by using GPT-4 for a court decision, making it the
first time a legal decision has been made in the country with the help of a chatbot.? The GPT was
used as tool to ask legal questions about a case and whether a juvenile accused of a criminal offence
could be entitled to post-arrest bail. He concludes that if judges were to develop relationship with
the chatbot applications like ChatGPT or Google Bard (Gemini), and set precise questions to it
based on available trained data, facts and circumstances of a case, it could help by reducing the
burden on the human judicial mind through summarizing bulk drafts, providing relevant and
dependable response. Similarly, in October, 2023 the Brazilian 36-member Porto Alegre city
council successfully voted to pass a bill written by ChatGPT.2 Even though in the same year there
are some recorded instances of lawyers citing fake cases generated using chatbots.* A bill titled
"An Act drafted with the help of ChatGPT to regulate generative artificial intelligence models like
ChatGPT," introduced by Senator Barry R. Finegold and co-sponsored by Senator Adam Gomez,
seeks to ensure the responsible use of large-scale generative Al by mandating ethical standards,
data protection, transparency, and registration requirements for companies operating such models
°. This act highlights the growing recognition of Al's role in society and the legal system,
demonstrating its potential to assist in drafting laws while ensuring public safety. Its relevance to
the legal system lies in its dual role as both a regulated tool and a resource, showcasing AI’s utility

in policy-making, compliance enforcement, and enhancing efficiency in legal processes.

Al has emerged as a significant development in the field of education, with its potential to generate

*** Department of Commercial Law, Ahmadu Bello University, Zaria

! Sadiq Buhari Bello et al., “A Historical Analysis and Pedagogical Implications of Artificial Intelligence and

Chatbots,” in Proceedings of the International Conference on Computing and Advances in Information Technology

(ICCAIT 2023) (Zaria, 2023), 21-23.
2 Sana Jamal, “Pakistani Judge Uses ChatGPT to Make Court Decision,” ASIA/Pakistan Gulf News, last modified
2023, accessed July 22, 2024, GPT/Pakistani judge uses ChatGPT to make court decision _ Pakistan — Gulf
News.htm.

3 Maria Luisa Paul, “A Brazilian City Passed a Law about Water Meters. ChatGPT Wrote It,” The Washington Post,
last modified 2023, accessed July 22, 2024, GPT/Porto Alegre city council passes the first Al-drafted law in Brazil
- The Washington Post.htm.

4 Michael Cross, “Al Hallucinates Nine ‘Helpful’ Case Authorities,” The Law Society.

5> Barry R Finegold and Adam Gomez, An Act Drafted with the Help of ChatGPT to Regulate Generative Artificial
Intelligence Models like ChatGPT (Massachusetts: Honorable Senate and House of Representatives of the
Commonwealth of Massachusetts” General Court, 2023).
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innovative teaching and learning approaches.® ” The historical origin of chatbots may be traced
back to the early days of artificial intelligence (Al) research. In the year 1950, Alan Turing put up
the proposal of the Imitation Game as a potential alternative to the question “can machine think? .
However, it was further described that a ChatterBot as a robot of Tinymud player primarily
designed to engage in conversation to which the name Chatbot was originated.® Chatbot was define
as a technological tool that integrates artificial intelligence (Al) and natural language processing,
allowing it to engage in text or voice-based conversations with human users to a certain extent.’
In contemporary times, chatbots, referred to as conversational agents, conversational tutors, or
simply bots, are increasingly being utilised throughout a wide range of scientific domains.°
ChatGPT is an artificial intelligent chatbot model trained by OpenAl using Reinforcement
Learning from Human Feedback (RLHF) in November 2022, which can interact in a
conversational manner and can also respond to a follow-up questions.!! The GPT stands for
Generative Pre-trained Transformer, with different versions of ChatGPT.!? GPT-40 was the
current latest version ChatGPT released on 13 May, 2024 and was design towards more natural
human computer interaction. It can accept input of both image, audio and text. Similarly, it can
generate an output of both image, audio and text.'® It became the fastest-growing consumer
software application in history with over 100 million users in just three months.4

OpenAl also introduce ChatGPT-Edu which was design for universities to responsibly leverage
Chatbots to students and educators. ChatGPT-Edu falls under ChatGPT-40 categories with a

& Norbert Annus, “Chatbots in Education: The Impact of Artificial Intelligence Based ChatGPT on Teachers and
Students,” International Journal of Advanced Natural Sciences and Engineering Researches 7, no. 4 (2023): 366—
370, https://as-proceeding.com/index.php/ijanser/article/view/739.

" UNESCO, Artificial Intelligence in Education: Challenges and Opportunities for Sustainable Development (Paris,
2019), https://unesdoc.unesco.org/ark:/48223/pf0000366994.

8 Bello et al., “A Historical Analysis and Pedagogical Implications of Artificial Intelligence and Chatbots.”

® José Quiroga Pérez, Thanasis Daradoumis, and Joan Manuel Marqués Puig, “Rediscovering the Use of Chatbots in
Education: A Systematic Literature Review,” Computer Applications in Engineering Education 28, no. 6 (2020):
1549-1565.

0P K. Bii, J. K. Too, and C. W. Mukwa, “Teacher Attitude towards Use of Chatbots in Routine Teaching,” Universal
Journal of Educational Research 6, no. 7 (2018): 1586-1597.

1 OpenAl, “Introducing ChatGPT,” last modified 2022, accessed July 16, 2024, https://openai.com/index/chatgpt/.

12 GPT-3.5, GPT-4 and GPT-40 are versions of ChatGPT, with each offering increased performance, reasoning
capability and efficiency. GPT-40 being the most advanced, optimised for faster and multimodal interactions.

13 OpenAl, “OpenAl for Education OpenAl,” last modified 2024, accessed July 16, 2024,
https://openai.com/index/introducing-chatgpt-edu/.

14 Raghu Raman et al., “University Students as Early Adopters of ChatGPT : Innovation Diffusion Study,” Human
Behavior and Emerging Technologies (2024): 1-32.
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special feature of reasoning across text and vision, advanced tools for data analysis, web browsing,
and document summarisation.'® The ChatGPT-Edu was built due to the success rate of ChatGPT
Enterprise recorded by institutions like University of Oxford, University of Texas at Austin,
Columbia University, Arizona State University and Wharton school of the University of
Pennsylvania. It also has a feature and ability to design a custom versions of ChatGPT, it can be
shared publically and support over 50 languages.'® However, many tertiary institutions around the
globe were introducing specific regulations on usage of ChatGPT in academic works.*’
Furthermore, in the field of adoption of technology, Technology Acceptance Model (TAM)
proposed by Davis in the year 1986 is one the most commonly and widely use theory due its
simplicity and understanding ability. According to Taherdoost!®, TAM comprises of two
dependant variables; perceived usefulness and perceived ease of use. However, the variables that
can influence system use can be determine by the extent to which people use or not use a
technology depends on their believe that the particular application can assist them to perform their
work better. Similarly, the prospective user needs to believe that the application is not difficult to
use.

According to Bashar, Muhammad and Bello®®, perceived usefulness is the extent to which a person
has a believe that adopting a particular application would improve their work performance.
Similarly, he defines perceives ease of use as the extent to which a person considers that using a
specific application would be easy or free of effort. Therefore, in case of similar application the
easier to use application will be more likely to be accepted by prospects. This topic is significant
because law students were known by their engagement with bulky texts that requires critical
thinking. Identifying their user acceptance is important for any technological implementation and
continue use. To assess information system users’ acceptability, researchers have created many

models, such as the Technology acceptability Model (TAM) model. The TAM model was claim

15 (OpenAll, 2024a)

16 1hid.

17 Artur Strzelecki et al., “Acceptance and Use of ChatGPT in the Academic Community,” Education and Information
Technologies, no. 0123456789 (2024), https://doi.org/10.1007/s10639-024-12765-1.

18 Taherdoost (2018)

19 Abubakar Bashar, Muhammad Sani Abdurrahman, and Sadiq Buhari Bello, “Meta-Analysis on the Effect of
Perceived Usefulness and Perceived Ease of Use of Zoom Classroom in Teaching and Learning Among Nigerian
Institutions of Higher Learning,” Journal of Mathematical Sciences & Computational Mathematics 5, no. 1 (2023):
90-103.
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to incorporates perceived usefulness and perceived ease of use, is considered while building an
ICT.? Perceived usefulness is further defined as the extent to which a person thinks that utilizing
a certain system would be able to enhance their performance and productivity at work.
Furthermore, perceived ease of use is a technique that is used as a standard for people who think
particular technology is simple to understand and utilize.?* Therefore, technology acceptance
model (TAM), stipulates that perceived usefulness and perceived ease of use are fundamentals of
determining technology acceptance or rejection. This paper aims to investigate the level of
awareness and usability of ChatGPT among undergraduate law students at Ahmadu Bello
University, Zaria (ABU, Zaria). Additionally, the study intends to examine the perceived
usefulness and perceived ease of use of ChatGPT among the undergraduate law students in the
institution. However, both the developers and educational stakeholders can use the identified
factors of perceived usefulness and perceived ease of use towards improving it to adopt complex
legal language and legal writings towards leveraging it into legal education. ChatGPT can be useful
in providing quick access to legal information and summarizing them by allowing the law students

to have more time for deep learning and critical thinking.

2. METHODOLOGY

A descriptive survey research design was used for this study, as the research was interested in both
the idea and attitudes of respondents.?? The population of this study are all the undergraduate law
students of Ahmadu Bello University, Zaria as shown in Table 1. A multi-stage simple random
sampling technique was employed in selecting the samples of the study as the selected approach
allows representativeness of the population.?

Table 1: Population and samples of the study

S/N Students’ level Population of the study Samples selected
1 100 246 43
2 200 381 67
20 |bid.

2L Alaa M Momani and Mamoun M Jamous, “The Evolution of Technology Acceptance Theories,” International
Journal of Contemporary Computer Research (IJCCR) 1, no. 1 (2017): 51-58.
22 Muhammad Abdurrahman Sani, Introduction to Research Methodology and Statistics: A Guide for Students &
Supervisors (Zaria: ABU Press Ltd. Ahmadu Bello University, Zaria, 2017).
23 Mustapha I. Abdullahi, Basic Concepts in Educational Research (Kaduna: Sunjo A.J Global Links LTD, 2015).
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3 300 356 63

4 400 400 71

5 500 416 73
Total 1,799 317

The instrument used for the study was a 4-point Likert-scale questionnaire labelled “perceived
usefulness and perceived ease of use of ChatGPT questionnaire” comprising of 17-items. Experts
confirmed the content validity of the instrument. Data were collected through both printout and
online Google form questionnaire, being a 4-point Likerst-scale questionnaire, a decision mean
value of 2.50 was used. Mean and standard deviation (SD) were used in answering the research

questions.

3. ANALYSIS AND RESULTS
RQ1: What is the level of awareness and usability of ChatGPT among undergraduate law students
in ABU Zaria?

Table 2: Level of awareness of ChatGPT among undergraduate law students in ABU, Zaria

S/N Items Responses Percentage (%)
1 Yes 236 74.45
2 No 50 15.77
3 Maybe 31 9.78
Total 317 100%

Table 2 shows the level of awareness of ChatGPT among undergraduate Law students in ABU,
Zaria. The majority of the students (75.45%) are aware of ChatGPT. A smaller percentage of
students are either not aware (15.77%) or uncertain (9.78%) about their awareness of

ChatGPT. The result is further elaborated and presented in Figure 1 below:
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Maybe
9.78%

No
15.77%

Yes
74.45%

= Yes m No = Maybe

Figure 1: Level of awareness of ChatGPT among undergraduate law students

Table 3: Level of usability of ChatGPT among undergraduate law students in ABU Zaria

S/N Items Responses Percentage (%)
1 Daily 28 8.83
2 Several times a week 73 23.03
3 Once a week 48 15.14
4 Rarely 124 39.12
5 Never 44 13.88
Total 317 100%

Table 3 indicates the level of usability of ChatGPT among undergraduate Law students in ABU,
Zaria. Only 8.83% of the students use ChatGPT daily, while 23.03% use it several times a week.
A smaller group of students (15.14%) use it once a week. The largest group, 39.12%, use ChatGPT
rarely, and 13.88% of the students have never used it. This shows a varied level of usage among

the students, with the majority either rarely using or not using ChatGPT at all. The result is further

elaborated and presented in Figure 2 below:
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Figure 2: Level of usability of ChatGPT among undergraduate law students

RQ2: What is the extent of perceived usefulness of ChatGPT among undergraduate law students
in ABU Zaria?
Table 4: Perceived usefulness of ChatGPT among undergraduate law students in ABU, Zaria

S/N | Items Mean SD Decision

1 My academic task would be difficult to perform without ChatGPT 2.37 0.82 | Rejected

7 |Using ChatGPT in my work would enable me to accomplish tasks| 3.07 0.64 | Accepted
more quickly

3 |Using ChatGPT improves my academics performance 2.82 0.74 | Accepted

4 |[The ChatGPT addresses my school curricular-related needs 2.68 0.69 | Accepted

5 |Using ChatGPT reduces the time I spend on unproductive activities 2.77 0.76 | Accepted

6 |Using ChatGPT would make it easier to do my curricular activities. 2.94 0.64 | Accepted

7 [Overall, I find the ChatGPT system useful in my curricular activities | 2.96 0.80 | Accepted

Overall mean 2.80 0.73 | Accepted
Accepted if mean score is > 2.5

Table 4 shows the perceived usefulness of ChatGPT among undergraduate Law students in ABU,
Zaria. The respondents indicated a moderate level of difficulty in performing academic tasks
without ChatGPT (Mean=2.37; SD=0.82). The overall mean of perceived usefulness of ChatGPT
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among the students was 2.80 (SD=0.80), indicating a generally positive perception of ChatGPT's
usefulness. The result in Table 4 demonstrates that the overall mean scores (2.80) of all items

1s above the 2.50 benchmark.

RQ3: What is level of the perceived ease of use of ChatGPT among undergraduate law students
in ABU Zaria?

Table 5: Perceived ease of use of ChatGPT among undergraduate law students in ABU, Zaria

S/N |Items Mean SD Decision
1 [Learning to operate ChatGPT would be easy for me 3.19 0.60 | Accepted
> [ would find it easy to get ChatGPT to do what I want it to do 3.08 0.63 | Accepted
3 My interaction with ChatGPT would be clear and understandable 3.10 0.65 | Accepted
4 [l would find ChatGPT to be flexible to interact with 3.09 0.65 Accepted
5 [It would be easy for me to become skilful at using ChatGPT 3.02 0.77 | Accepted
6 [Overall, I find the ChatGPT system easy to use 3.23 0.63 | Accepted

Overall mean 3.12 0.66 | Accepted
Accepted if mean score is > 2.5

Table 5 above shows that the respondents generally perceive the ease of use of ChatGPT positively.
Overall, the mean score for the perceived ease of use of ChatGPT among undergraduate Law
students in ABU, Zaria is 3.12 (SD=0.66), suggesting a generally positive perception. The result in

Table 5 demonstrates that the overall mean scores (3.12) of all items is above the 2.50 benchmark.

4. DISCUSSION OF RESULTS

The data presented in Table 2 indicates a high level of awareness of ChatGPT among
undergraduate law students at ABU, Zaria, with 74.45% of students acknowledging their
awareness. However, a minor percentage, 15.77%, indicated they were not aware of ChatGPT, and
another 9.78% were uncertain about their awareness. The high level of awareness shows that
ChatGPT has gained significant recognition among the student population, which align with the

findings of Strzelecki et al.?* This is likely due to its growing presence in academic and

24 Strzelecki et al. (2024)
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technological discussions.?® This awareness is essential for the adoption of technological tools into

educational settings as it forms the foundation for subsequent acceptance and utilization.

However, Table 3 shows a diverse level of usage of ChatGPT among the students. Minor
percentage (8.83%) use ChatGPT daily, a larger group (23.03%) use it several times a week.
Notably, 39.12% of students reported using ChatGPT rarely, and 13.88% have never used it. This
difference in usage frequency could be attributed to varying levels of awareness with Al tools,
perceived usefulness, or confidence in using such technologies.?® The data suggests that while
awareness is high, regular usage is limited, possibly due to some barriers such as lack of training
or anxiety about the privacy and reliability of Al-generated content. Further studies are needed to

identify these possible barriers.

Furthermore, as shown in Table 4, students perceived ChatGPT usefulness as moderately in their
academic tasks, with an overall mean score of 2.80 (SD=0.73). They agreed that ChatGPT helps
them accomplish tasks more quickly (Mean=3.07; SD=0.64) and also improves academic
performance (Mean=2.82; SD=0.74). Nevertheless, the perceived usefulness in addressing school
curricular-related needs and reducing time spent on unproductive activities was moderate
(Mean=2.68; SD=0.69 and Mean=2.77; SD=0.76, respectively). These findings of the study was
in line with Mensah & Daniel?’, Sallam et al.%, Abdaljaleel et al.?® The recognition of ChatGPT
has potential to enhance efficiency and performance but also gives room for further studies to point
out areas where its integration could be improved to meet specific academic needs more

effectively.

%5 Ahnaf Chowdhury Niloy et al., “Computers and Education : Artificial Intelligence Why Do Students Use ChatGPT ?
Answering through a Triangulation Approach,” Computers and Education: Artificial Intelligence 6, no. September
2023 (2024): 100208, https://doi.org/10.1016/j.caeai.2024.100208.

% Benicio Gonzalo et al., “Analysis of College Students * Attitudes toward the Use of ChatGPT in Their Academic
Activities : Effect of Intent to Use , Verification of Information and Responsible Use,” BMC Psychology (2024): 1
18, https://doi.org/10.1186/s40359-024-01764-z.

27 Bonsu Emmanuel Mensah and Baffour-Koduah Daniel, “From the Consumers ’ Side : Determining Students ’
Perception and Intention to Use ChatGPT in Ghanaian Higher Education,” Journal of Education Society &
Multiculturalism (2023): 1-29.

2 Malik Sallam et al., “ChatGPT Usage and Attitudes Are Driven by Perceptions of Usefulness , Ease of Use , Risks
, and Psycho-Social Impact : A Study among University Students in the UAE,” Research Square (2024): 1-17.

29 Maram Abdaljaleel et al., “Factors Influencing Attitudes of University Students towards ChatGPT and Its Usage :
A Multi-National Study Validating the TAME-ChatGPT Survey Instrument,” Preprints.org (2023).
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Similarly, Table 5 demonstrates a generally positive perception of ChatGPT’s ease of use among
students, with an overall mean score of 3.12 (SD=0.66). Students found learning to operate
ChatGPT relatively easy (Mean=3.19; SD=0.60) and believed it would be easy to get it to perform
desired tasks (Mean=3.08; SD=0.63). The interaction with ChatGPT was perceived as clear and
understandable (Mean=3.10; SD=0.65), and ChatGPT was considered flexible to interact with
(Mean=3.09; SD=0.65). However, becoming skilful at using ChatGPT had a slightly lower mean
score (Mean=3.02; SD=0.77), indicating some challenges in mastering the tool. Overall, these
findings suggest that while students find ChatGPT easy to use, these findings are consistent with
Abdaljaleel et al.*® There is room for further support and training to enhance their skills and

confidence in using the Al chatbots and ChatGPT in particular.
5. CHALLENGES OF Al USAGE AMONG STUDENTS

Despite the high level of awareness and positive perception of ease of use and usefulness among
law students, Nigeria has no standalone Al law as of 2024, is actively developing its Al regulatory
strategies. The National Information Technology Development Agency (NITDA) and relevant
agencies were drafting a National Artificial Intelligence Policy (NAIP) and have issued a National
Al Strategy (NAIS). In August, 2024 the federal government unveiled a draft of NAIS jointly
prepared by NITDA, Ministry of Communications, Innovation and Digital Economy, and the
National Centre for Al and Robotics.3! This strategy outlines plans to harness Al across sectors
including education. Similarly, the Nigerian Bar Association (NBA) in September, 2024 issued Al
guidelines for legal practitioners, emphasizing responsible, data privacy and transparency when

deploying Al in legal services.*?

Challenges related to technical and contextual factors also affect effective Al usage in Nigerian

universities. Infrastructural gaps such as limited access to devices and internet, data-privacy and

%0 1bid.

31 Laura Ebrusike and Nonso Anyasi, “The Status of AI Regulation in Nigeria,” Lawyard, last modified 2024, accessed
April 25, 2025, https://www.lawyard.org/news/the-status-of-ai-regulation-in-nigeria-laura-ebrusike-and-nonso-
anyasi/#:~:text=In August 2024%2C Nigeria unveiled,inclusivity across different social segments.

32 Jeffrey Shin and Cameron Lee, “Al Watch: Global Regulatory Tracker - Nigeria,” White & Case, last modified
2025, accessed April 25, 2025, https://www.whitecase.com/insight-our-thinking/ai-watch-global-regulatory-
tracker-united-states#article-content.
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ethical safeguards are often lacking in the institutions.®® Lecturers may lack the needed training to
spot Al generated work, and also the existing plagiarism detectors are ineffective against
sophisticated Al text. Globally, some institutions attempt to bans or imposed strict policies towards
its usage.3* However, Nigerian institutions have no uniform rules resulting to dilemmas of how to
balance the learning benefits of rapid drafting and research against risks of cheating and shallow

learning.

Similarly, in the legal field a cautionary instance comes from the real case of two US lawyers
submitted a legal brief that unknowingly included some fake case citations generated by
ChatGPT.® This incident highlights that Al can fabricate acceptable sounding but false
information, which user may not detect without diligence. This also illustrates the danger of over
reliance on Al among law students. The NBA’s Al guidelines highlight the duty of care and

stressing human oversight and transparency in any Al assisted legal work.%

Furthermore, undergraduate students including law students face ethical and practical challenges
when using Al tools like ChatGPT. A study of Nigerian university students found that a majority
identified Al tools as risks for academic dishonesty, distractions and also appeal of instant Al-
generated answers can promote shortcuts rather than deep learning. 3" This rise the concerns about
need to regulate Al in classroom. It was noted that ChatGPT can save students time from tedious
task of drafting and summarising, allowing them to focus on higher order analysis.*® However, this

could be difficult to achieve without guidance. UNESCO urge integration of Al literacy into

33 Aniekan Essien et al., “Exploring Socio-Cultural Influences on Generative Al Engagement in Nigerian Higher
Education: An Activity Theory Analysis,” Smart Learning Environments 11, no. 1 (2024),
https://doi.org/10.1186/s40561-024-00352-3.

34 Kathryn Hulick, “How ChatGPT and Similar AI Will Disrupt Education,” Science News, last modified 2023,
accessed April 25, 2025, https://www.sciencenews.org/article/chatgpt-ai-artificial-intelligence-education-cheating-
accuracy.

% Ellis Di Cataldo, “US Lawyers Fined For Fake Citations Generated By ChatGPT,” Tech.Co, last modified 2023,
accessed April 25, 2025, https://tech.co/news/us-lawyers-fined-fake-chat-gpt#:~:text=,Kevin Castel.

% Shin and Lee, “Al Watch: Global Regulatory Tracker - Nigeria.”

37 Edidiong Orok et al., “Pharmacy Students’ Perception and Knowledge of Chat-Based Atrtificial Intelligence Tools
at a Nigerian University,” BMC medical education 24, no. 1 (2024): 1237.

3 Sadiq Buhari Bello et al., “Perceptions of Ease of Use and Usefulness of Avrtificial Intelligence ChatGPT among
Undergraduate Law Students of Ahmadu Bello University, Zaria,” in Law and Contemporary Societal Issues (Zaia,
2024), 1-9.
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curricula so that students learn to use these tools critically and ethically®®. Otherwise, there is a
risk that creativity, original problem-solving, and deep subject mastery will decline. The consensus
in the literature is that balance is essential through cultivating students’ human creativity and
judgment, while also teaching them to leverage Al responsibly.*® For future lawyers, this means

mastering both the technology and the timeless craft of legal reasoning.

6. CONCLUSION

The findings of this study reveals a high level of awareness of ChatGPT among undergraduate law
students of ABU, Zaria. Their perceived usefulness and ease of use of ChatGPT are positively
assessed among the students. Despite the varying levels of usage frequency, the results affirm that
students recognise the ChatGPT’s potential in supporting academic activities, particularly in
simplifying access to information, improving productivity, saving time and future utilisation in
their Legal career of service. The Technology Acceptance Model (TAM), as applied in this study,
confirms that perceived usefulness and ease of use are strong predictors of technology among

students in legal education.

However, there is growing need for institutions to actively integrate Al tools like ChatGPT into
legal education framework. Academic staff and curriculum developers should consider structured
training and sensitization programs to promote responsible usage, enhance students’ digital literacy
and mitigate risks of misuse or overreliance. Moreover, policymakers and educational stakeholders
should establish clear guidelines that balance innovation with ethical standards, ensuring that such
technologies complement rather than replace the critical thinking and analytical reasoning essential

to legal practice.

7. RECOMMENDATIONS
Based on the findings, this study recommends the following:

1. Instructional Integration of Al tools: The institutional administration and faculty should

explore possibilities for formally integrating Al-powered tools such as ChatGPT into legal

3% UNESCO, Atrtificial Intelligence in Education: Challenges and Opportunities for Sustainable Development.
0 Hulick, “How ChatGPT and Similar AT Will Disrupt Education.”
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education curriculum. This could include incorporating them into research methodology
courses and legal drafting courses to enhance students’ access and acquaintance to digital
learning support.

2. Digital Literacy Programs: workshops and training sessions should be organised by
institutions to improve both students’ and lecturers’ digital skills with a particular focus on
the ethical and effective use of generative Al tools. The programs should also aim to build
critical digital literacy and promote responsible usage.

3. Policy Development and Guidelines: The institutions should develop clear policies that
outline acceptable use, limitations and ethical considerations surrounding the use of Al
tools in academic work. Such guidelines will help prevent misuse, promote academic
integrity and support informed decision making among both students and lecturers.

4. Further Research: The study also recommended that further studies be conducted to
explore the long-term impact of ChatGPT on students’ performance, critical thinking and
professional development, particularly in the field of law. Comparative studies across
faculties or institutions could also provide broader insights.

5. Engagement and Awareness: Lecturers should be encouraged by institution to engage
with Al tools themselves to better understand their potentials and limitations. This will
enable lecturers to guide students effectively and embed Al awareness within the

pedagogical process.
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CORRUPTION AS AN IMPEDIMENT TO THE IMPLEMENTATION OF AFRICAN
CONTINENTAL FREE TRADE AREA AGREEMENT AND AFRICAN TRADE: THE
NIGERIAN PARADIGM

Busari Morufu Salawu*

Abstract

This study looks at corruption as an impediment to the implementation of African Continental Free

Trade Area (AfCFTA) Agreement and African trade. The paper undertook an overview of the corruption in
Nigeria. It also discussed the legal and institutional efforts to tackle the issue of corruption. It also
appraised the challenges of corruption on trade in Africa, especially the AfCFTA. A doctrinal research
method, relying on primary and secondary sources of data collection was used. The primary source
comprised legislations (1999 Constitution of Federal Republic of Nigeria; Economic and Financial Crimes
Act, 2004, Independent Corrupt Practices Commission Act 2004, Public Procurement Act, 2004 and a host
of other transparency laws) and case law. The secondary source included textbooks, journal articles,
newspapers, conference proceedings and the Internet sources. The study revealed that there is official
corruption in Nigeria’s public life, capable of interfering with national development. It is also found that
the challenges of official corruption have a deleterious effect on international trade, especially the trade in
Africa. The legal and institutional frameworks in Nigeria are not robust and inadequate to curb official
corruption, if weak implementation of the laws is not prevented. The study concluded that corruption is a
major impediment to trade in Africa which needs to be curbed through stronger implementation of the
domestic laws of the State Parties.

Keywords: African Continental Free Trade Area (AfCFTA) Agreement; Corruption; Financial

Transparency, Money Laundering; Public Procurement; Rule of Law

Introduction
Nigeria is the biggest market in Africa with an estimated 229,152,217 million people at 2.39%

annual increase.!. Its economy is anchored on export goods such as cocoa, butter, ginger, rubber,

* Department of Public and International Law, Faculty of Law, Osun State University, Osogbo Osun State, Nigeria
E-mail: busari.salawu@uniosun.edu.ng
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palm kernel oil, cassava, groundnuts, and yam apart from its richness in mineral deposits.? It is
also a market open to imported commodities from other African states.® The AfCFTA Agreement,
therefore, promises to increase trade relations between it and other African nations. This has been
estimated to run into billions of dollars annually.*

The major impediment to the public service administration and trade (internal or international) in
Nigeria since independence on 1st October, 1960 is official corruption.® Since 1999 when the
Fourth Republic democratic leadership came on board, politicians had perfected various acts and
devices of misappropriating public funds, embarking on money laundering and interfering with
businesses and trades across borders.® These practices on the part of the political leaders and
businessmen had threatened the Economic Community of West African countries of which Nigeria
is a market leader. Nigeria’s adoption of the AfCFTA’ has raised a fresh concern on the
impediments which corruption could create for the success of the continental free trade agreement.
However, foreign companies have committed serious cases of corruption in developing nations,
including Nigeria. For example, the confession of Siemens, a leading global engineering firm, that
it had made corrupt payments up to the tune of 10million Euros to Nigerian government officials
between 2001 and 2005 to facilitate contract awards.®

Another instance of monumental corruption by a foreign company operating in Nigeria involved
the TSKJ Consortium which bided to promote services of $12billion liquefied natural gas project
that was partly cured by Nigerian government and the Royal Dutch Shell group. When the initial
bid was rejected, the TSKJ group enlisted the services of Tristar Investment, a separate company
which was scheduled to provide ‘consultancy’ services to help the company run the contract in the

LNG Project. The TSKJ was eventually awarded the project for $2billion for the Nigeria LNG

! Macrotrends, ‘Nigeria Population 1950-2025 < https://www.macrotrends.net/global-
metrics/countries/nga/nigeria/population> accessed 12 April 2025.

2 Bowa-gate Global, Ultimate List: 20 profitable products to export from Nigeria and make huge profit.
<https://bowagateglobal.com> accessed12 June 2024.

3 Tralac, ‘Nigeria: Intra-Africa trade and tariff profile 2020 infographic,” <https.//www.tralac.org> accessed 18 July
2024.

4 The World Bank, ‘The African Continental Free Trade Area,” <https://worldbank.org > accessed 17 July 2024

5 |.T. Mohammed, Fight against Corruption in Nigeria, Sharia Point of View. In Yusuf O. Ali. Corruption in
Nigeria: Issues, Challenges & Solutions (Yusuf O. Ali, 2016)134-168.

8 UNODC, Corruption in Nigeria: Patterns and trends: Second survey in corruption as experienced by the population
(Vienna, UNODC, 2019) 41.

" This was on 7 July 2019.

8 Ngozi Okonjo Iweala, Reforming the Unreformable: Lessons from Nigeria (MIT Press Books, 2012)86.
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Project. It was later revealed that TSKJ group surreptitiously agreed to pay about $180million to
various foreign accounts of Nigerian public officers to help secure the profitable contract, “through
inflated contracts and undermining of the country’s institutions.”® The two examples reported by
the former Finance Minister, and the Director General of World Trade Organisation (WTO)
depicted clearly what corruption in trade relations could cost a nation, not to talk of a continental
trade organisation, like AfCFTA.

Many studies have focused on the impediment which corruption had created for good governance
in Nigeria,’® but less studies have however been conducted on the challenges corruption could
pose to the implementation of AfCFTA and the Africa trade. Researching into this area would bring
up some suggestions that could insulate the implementation of the AfCFTA and the Africa trade
from corruption and lead to some legal and institutional reforms in that regard.

The paper investigated corruption as an impediment to the implementation of AfCFTA and African
Trade. The objectives were to undertake an overview of state of corruption; identify challenges
corruption could pose to AfCFTA and appraise the legal and institutional frameworks for tackling
corruption in Nigeria and trade in Africa.

The paper relied on primary and secondary sources of information. The primary source included
1999 Constitution of the Federal Republic of Nigeria (CFRN);!! Economic and Financial Crimes
Commission Act,'? 2004; Advance Fee Fraud and other Related Offences Act;'® Code of Conduct
Act Bureau and Tribunal Act;* Corrupt Practices and other Related Offence Act;®® Public

Procurement Act;'®

and sundry transparency laws) and case law. The secondary source included
textbooks, journal articles, conference proceedings, newspapers and the Internet.
The paper is structured into five sections. The first section is the introductory part which gives its

scope. The second section undertakes an overview of corruption in Nigeria. The third section

° Ibid, 86.

10 Ngozi Okonjo Iweala, Reforming the Unreformable: Lessons from Nigeria, (The MIT Press Cambridge,
Massachusetts,2012); Opeyemi A. Oladimeji, Moral Decadence among Nigerian Youths: A Menace to National
Development (Wonderful Family Publishers,2018); Farida Mzamber Waziri, Advance Fee Fraud, National
Security & the Law (Bookbuildrs,2005) etc.

11 Cap €23, Law of the Federation of Nigeria (LFN) 2004.

12 Cap E1, LFN 2004.

13 Cap A6, LFN 2004.

14 Cap C15 LFN 2004.

15 Cap C31, LFN 2004.

162007 Act No 14.
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examines the AfCFTA in African trade in Africa, while section four appraises the challenges
corruption could pose to its implementation among the State Parties, especially Nigeria. Section

five is the conclusion.

2.0 OVERVIEW OF SECTOR CORRUPTION IN NIGERIA

2.1 NATURE OF CORRUPTION IN NIGERIA

Definitions of corruption have been attempted by many scholars, but the most accessible definition
is to view it as “the misapplication of public resources to private ends.”!’ It may also be viewed as
“an arrangement that involves exchange between two parties (the demander and the supplier)
which (i) has an influence on the allocation of resources either immediately or in the future, and
(i) involves the use or the abuse of public or collective responsibility for private ends”8

Causes of corruption have been identified to include policy induced sources such as trade
restrictions, government subsidies and multiple exchange rate practices and foreign exchange
allocation and low wages for the public and private sector workers.'® Others are cultural and or
political sources, poverty, political instability and other societal forces such as pressures from
families, colleagues and political associates), poor wage considerations (inadequate pay, fringe
benefits and other financial incentives), inefficient internal control (inadequate supervision and
control systems, lack of explicit standards for employees and organisations, poor recruitment and
selection procedures, too few or too many (non-transparent) rules and procedures (red tape).?°
Corruption in Nigeria, as in the global community, operates in varying forms. In Nigeria’s public
sector, it has been identified to include “bribery, extortion, cronyism, nepotism, patronage,

influence peddling, graft and embezzlement, money laundering etc.” 2! It also includes misuse of

government power for other purposes not intended, such as to repress political opponent or to

17 Emmanuela Ceva and Maria Paola Ferreti, ‘Political Corruption,” 2017 (12)12 Philosophy Compass, 1-10,
<https://doi.org/10.1111/ph3.12461> accessed 13 June 2024,

18 J. Macrae, ‘Underdevelopment and the economics of corruption’, A game theory; 1982 (10)8, World
Development, 677-687.

1 Yusuf O. Ali, ‘The Fight against Corruption in Nigeria’ in Yusuf O. Ali (ed.) Anatomy of Corruption in Nigeria:
Issues, Challenges & Solutions (Yusuf O. Ali,2016)1-31.

2 Van Rijckejem and B. Weder (1997) ‘Corruption and the rate of temptation: Do low wages in Public Civil Service
Cause Corruptions?” Working Paper 97/73 (Washington).

2L Oladapo A. Afolabi, ‘Eradicating Corruption in the Civil Service’. In E.M. Essien and G.B. Ayoola, Corruption
Eradication and the Nigerian Ethical Revolution, Proceedings of the 8" Forum of Laureates of the Nigerian
National Order of Merit (1%-2" December 2015)13-35.
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embark on police brutality.?? All these forms exist in Nigeria and it has got to a stage that a former
President, Muhammadu Buhari, has to declare that “if we (Nigerian) do not kill corruption,

corruption will kill Nigeria”?®

Price Water House?*

reviewed 32 studies on the menace of corruption in Nigeria; 20% was
sponsored by international organisations; 22% published by Nigerian scholars affiliated with
Nigerian universities; 16% was published by other academics as well as3% in-house studies. It
was revealed that seventy percent (70%) of the 32 studies conducted quantitative studies on the
Nigerian economy, while also examining qualitative relationships between corruption and
economic outcomes. After an extensive review, Price Water House further analysed the effect of
corruption on economic growth.?® The study indicated that corruption impacted negatively on
income into the economy, natural resources, level of trade openness over the period and change in
terms of trade over the period and investment ratio to GDP average over the period.

UNODC? also conducted a survey of 33,000 households across the 36 States and federal capital
territory in Nigeria to gather data on corruption. It was designed to analyse the actual experiences
of Nigerians when they encountered 20 types of public officials. It evaluated the probability of
citizens being called upon to pay bribes, as well as the recurrence of the requests and payments. It
also sought to gather citizens’ attitudes towards corruption, their readiness to refuse to give bribes
and report erring officials to the authorities. Results indicated that bribery was less prevalent than
three years earlier (2016) when the first survey was conducted. Although few Nigerians had contact
with public officials paid bribes, or were asked to pay bribes, those who paid continued to do so
quite frequently, as each of them reported that they paid an average of six bribes less /2 months
prior to the survey. In all, with at least one public official, 30% of them paid at least one bribe.
Iweala,?” an experienced technocrat and the Director General of World Trade Organisation (WTO)

relived her encounter with the war against corruption in Nigeria. She commented:

22 |bid

23 Jimitot Omoyume, “If we don’t kill corruption, it will kill us’ says Buhari.” Vanguard (March 12, 2015). <https:
www.vanguardngr.com> accessed 30 April 2024,

24 ‘Impact of Corruption on Nigeria’s Economy’ PW (2016).< https://wwwpwc.com> accessed 30 April 2024.

% |bid.

2 Corruption in Nigeria: Second Survey on Corruption as Experienced by Population’ (December 2019).
<https://www.unodc.org> 10 May 2024.

27 Ngozi Okonjo-lweala, Fighting Corruption is Dangerous: The Story behind the Headlines (The MIT Press, 2018)
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So telling my story is risky. But not telling it is also dangerous. Silence

would allow these same vested interests in my country, the same

corrupt people, to distort events, twist factual accounts, and hide behind

lies, half-truths, and obfuscations to protect themselves and harm

others. With the co-operation of unscrupulous media, they turn truth to

lies and promote lies as truth.?
The above experiences, which led to the kidnapping of her mother, and serious threat to her life
and that of her loved ones, show how dangerous it is to fight institutional corruption which has
eaten deep to the fabrics of the Nigerian nation.
Corruption is endemic in Nigeria’s national life, and it has become the cankerworm threating its
corporate existence. Since 1999 when the Third Republic came on board, corruption has been
institutionalised, considering various cases of financial corruption being perpetrated by public
officials. Reports of the request by the legislature for bribes from public officials to pass the
budgets of their Ministries, Departments and Agencies (MDAs), budget padding, compromise of
oversight functions of the legislatures, contract splitting and so on are published in the media.?®
Corruption in Nigeria’s oil sector has cost a huge some of financial resources. The dimension of
fuel subsidy manipulation, crude oil theft by public officials, is humongous.® This cut across the
legislative, the executive and the judicial arms of government.
Corruption has been with Nigeria since Independence in 1960. The fall of the First and Second
Republics (1 October 1960 to 15 January 1966 and 1 October 1979 and 31 December, 1983
respectively) was attributable to corruption. In the first Republic, Government’s ministries,
departments, and agencies stole public funds and there was no policy direction to stamp out
corruption, election rigging, nepotism and prebendalism of the day.3! All these formed the bases

for the military coup and the counter coup in 1966 and 1967.

28 |bid, 121.

25 Anthony Standon, *Parliamentary oversight and corruption in Nigeria’. A Report Funded by British Academic and
Department of International Development (DFD), as part of its Anti-Corruption Evidence (ACE) Partnership
(2017). <https://www.ace.globalintegrity:org> accessed 30 April 2024.

30 Kennedy Mbele,” Oil Gas Sector the most corrupt in Nigeria.” Vanguard (July 2, 2023). < https://www.com>
accessed 10 May 2024.

31 U.E. Uwak and Anietti Nseowo Udofia. ‘Corruption in Nigeria’s Public Sector Organisation and Its Implications
for National Development.” (2016) 7(3). Mediterranean Journal of Social Sciences, 27 - 35
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In General Yakubu Gowon’s administration, corruption was deeply entrenched in the fabrics of
Nigeria while the oil boom led to the pursuit of white elephant projects which created opportunities
for the public officials to steal national funds.®? The Murtala administration which overthrew the
Gowon 9-year rule had to embark on mass sack of public officials who had been accused of
corruption.®® Successive military and civilian governments institutionalised corruption. The
administration of General Sani Abacha would go down in the history of Nigeria as an era when
mass looting of national resources literally became a public policy.* This trend was inherited by
the Third Republic leadership.

2.2 Corruption and International Trade: Challenges for AfCFTA and African Trade

Studies have revealed that corruption in trade practices is not limited to any region as it occurs in
any situation where a party seeks an improper business advantage. A study compared measures of
trade-related corruption in international trade with corruption in general.®® It was found that
corruption in the exporting economy was different from that of the importing economy, with the
more robust effect in importing countries with inefficient customs which increased delays at the
border and largely reduced trade. Although the focus of the study is on global trade, its findings
relate to African countries which are also members of the global village.

Another study on regional integration in Africa and their effects on AfCFTA revealed that
language barriers, multiple currencies, porosity of borders, foreign interference, political stability
and insecurity, poor human development overlapping membership of regional bodies are key
challenges that must be overcome for the achievement of its objectives.**The overall effect of these

constraints could lead to, and promote, corruption as the factors identified inhibit trade facilitation.

32 Joshua O. Nweke. ‘Bureaucratic corruption in the administration of military pension in Nigeria’ (2010) 5(1)
International Journal of Development and Management Review 50 - 60.

33 Aisha Muhammed Oyebode, ‘Muritala Muhammed: 42 Years Later and a Call for National Rebirth’ KIR
(February 13, 2018). <https://www.newnigeria.org> accessed 10 May 2024.

3 BBC, Sani Abacha, The Hunt for the Billion Stolen by Nigeria’s Ex-leader’ (January 28, 2021). <www.bbc.com>
accessed 10 May 2024.

% Eelke de Jong & Christian Bogmans, Does Corruption Discourage International Trade?” (2011) (27) (2) European
Journal of International Trade, 385-398 < https://doi.org/10.1016/j.ejpoleco.2010.11.005 > accessed 12
November 2024.

% Dimas Garba & Wancelous Avong Alexander, ‘The Challenges of Regional Integration and Effective
Implementation of African Continental Free Trade Area (AfCFTA)Policy in Africa,” (2021) (16)(2) AJPAS <
https://www.ajpasebsu.org.ng > accessed 9 November 2024.
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Participants in continental trade could find ways to surmount these challenges through bribery and
unethical trade practices which could undermine the implementation of the AfCFTA.

It has been contended that the objectives of the AfCFTA may not be realised if Africa refuses to
combat corruption within the continent and member nations.’ Provisions of the AU Convention
on Prevention and Combatting Corruption (AUCPCC) were recommended for incorporation into
the AfCFTA to reflect the continent’s readiness to combat corruption. Furthermore, Nigeria is a
signatory to major international and regional instruments such as the United Nations Convention
against corruption (UNCAC), the UACPCC, the ECOWAS Protocol on the Fight against
Corruption, among others. These instruments recommend that the State Parties may adopt
prevention, criminalisation, asset recovery, international cooperation and public awareness .to
fight corruption®® A diligent implementation of these instruments among state parties could reduce
corruption substantially. However, the report of a Nigerian study on this appears conflicting. 3 It
finds that investigating and prosecuting corruption was not effective in Nigeria due to delays which
had been attributed to the absence of political will on the part of the political leadership and the
nonchalant attitude of the citizens. This unique finding in Nigeria needs to be taken seriously for
seamless implementation AfCFTA as Nigeria is a major player.

A study on corruption and trade facilitation costs in a Chinese company made use of the systematic
variations in entertainment and travel costs (ETCs), across various markets and trading partners.
%0 The results indicated a significant increase in ETCs was recorded when the sales were to
domestic markets which dropped when firms exported to international markets.*! Also, when firms
sold to government-run and state-owned companies rather than other trade partners companies,
the ETCs were significantly higher.*? The conclusion of the authors was that the differentials were

because of regional trade segmentation and local protection in China, since ETCs contained

37 Gbemi Odusote & Yakusak Aduak, ‘Implementing the African ContinentalFree Trade Area (AfCFTA)
Agreement and the Challenges of Corruption in Africa,” (2022) (12) Open Journal of Political Science 321.

38 UNCAL, Art. 2(2); African Union, Art.4 & 5.

39 Gbemi Odusote & Yakusak Aduak, ‘Implementing the African ContinentalFree Trade Area (AfCFTA)
Agreement and the Challenges of Corruption in Africa, 321.

40 Douglas Cumming and Ying Ge, ‘Trade Facilitation Costs and Corruption: Evidence from China.’ (2022) (78)
Journal of International Financial Markets. Institutions and Money <https://doi.org/10.1016/j.intfin.2022.101564
> accessed 19 November 2024’

4 1bid.

“2 |bid.
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significant “grease money” to prevent the operation of domestic trade barriers.*® This study
exposes corrupt behaviours in trade facilitation costs in China, with wide implications for African
trade with China, and among the State Parties under AfCFTA.

On the impact of corruption in international trade, a negative influence of corruption was reported
when a study concluded that corruption might be a barrier to international trade by increasing its
costs when corrupt state agents break the rules.* This result indicates that corruption could inhibit
international trade when corrupt public officials break regulations easily in line with “grease the
wheels” hypothesis.*

Considering corruption and ease of doing business in ECOWAS countries, Nager and Gunu
conducted an empirical study on the effect of corruption on the ease of doing business.*® Results
indicated that corruption rank, inflation and import have negative and significant effect on ease of
doing business, while corruption score, control of corruption, lending rate spread, and education
(skill level) have positive and significant effect on the ease of doing business. Export and gross
domestic products have an insignificant positive effect on ease of doing business. The study
recommended that countries should improve on their corruption scores, control of corruption and
ranks to promote ease of doing business through monetary and infrastructural facilities. This is
instructive for the successful implementation of AfCFTA.

3.0 OVERVIEW OF AfCFTA

3.1 BRIEF HISTORY

The AfCFTA was signed on 21 March, 2018*’ by the continental body to improve African trade.
The central aim of the trade agreement was the acceleration of economic developments in Africa.

The AfCFTA entered into force on 30th May 2019 as part of the agenda 2063 of the AU for a single

43 |bid.

44 Salvador Gil -Pareja, Rafael Llorca Viveroy and Jose Antonio Martinez- Serrano, ‘Corruption and International
Trade :a Comprehensive Analysis with Gravity,” (2019)(27)(2) Applied Economic Analysis, <
https://wwww.emeraldinsight.com/2632-7627.htm> accessed 19 November, 2024.

5 1bid.

46 KI Nageri and U Gunu, ‘Corruption and Ease of Doing Business: Evidence from ECOWAS.’ (2020) (8) Acta Uni
Sarpentiae, Economics and Business, 19.

47 African Union; The African Continental Free Trade Area. Retrieved from <https://www.au.int/en/african-
continental-free-trade-area on 25 January 2024.
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Custom Union and a single common market,*®*while the official trading commenced on 1 January
2021.

This Agreement has eight important protocols which it intends to achieve in objectives.
These are: trade in goods; trade in services; digital trade; rules and procedure on the settlement of
disputes; investment; intellectual property rights and competition policy*® and women and youth
in trade.* These protocols are sub-agreements which guide the implementation of the Agreement.
The Protocols are detailed and comprehensive. They highlight the procedures through which the
objectives would be achieved.
3.2  OBJECTIVES OF AfCFTA
The aim and the expansive objectives of the Agreement (both general and specific) point to the
African Union’s desire to establish an integrated continent, with political and socio-economic
affiliation to achieve its potential as a continent most blessed with natural resources.®! The AU
Agenda 2063 appears to be a strategy for achieving a unified custom union, a political and socio-
economic union and an Africa full of opportunities and economic boom.>?
Objectives of the agreement adopted at the session includes: the creation of single market for
goods and services; free market for good and service; preparing ground for African Customs
Union, promotion and attainment of inclusive socio-economic development, gender equality and
structural transformation as stipulated in Agenda 2063.> It also plans to enhance competitive
economies of the state parties; promote industrial development through diversification of the
supply chain and resolve the challenges of multiple and overlapping membership and fast track

regional and continental integration processes.’*It is also saddled with the creation of single and

48 Richard Frimpong Oppong, ‘Private International Law and the African Economic Community: A Plea for
corrector Attention’ The International Comparative Law Quarterly, 2006(55)4, 911-928.

9 1bid, Article 3.

%0 John Stuart. ‘The AfCFTA Protocol on Women and Youth in Trade and Trade-Drivrn Development in
Africa,’ Tralac (24February,2024) < https://www.tralac.org/blog/article/16234-the-afcfta-protocol-on-women--
and-youth-in -trade-and-trade-drivendevelopment-in-Africa.html/> accessed 9 November,2024.

51 Nigerian Economic Summit Group (NESG), Economic Implications of the African Continental Free Trade
(AfCFTA) on the Nigerian Industrial Sectors’. Accessed from <https: www.nesgroup.org> on 15 March 2024

52 Richard Frimpong Oppong, ‘Private International Law and the African Economic Community: A Plea for
corrector Attention;” Orji Uka ‘Cross Border Dispute Resolution under AfCFTA: A Call for the Establishment of
a Pan-African Harmonised Private Internal and Legal Regime to Actualised Agenda 2063,” Law Digest Journal
Spring 2020, Retrieved from <https: www.au.company> on 25 January 2021.

%3 Agreement Establishing the African Continental Free Trade Area.

1bid.
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free market for goods and services and the preparation for the takeoff of African Customs Union
and promotion as stipulated in Agenda 2063.%

Apart from its general objectives, additional seven specific objectives include the phased
elimination of trade barriers in goods, free trade in services, investment cooperation, intellectual
property rights, competition policy and trade liberalisation and facilitation among state parties.*®
Others are co-operation on customs matters and the implementation of trade facilitation measures,
establishment of mechanism for dispute resolution concerning parties’ rights and obligations and
establishment and maintenance of an institutional framework for the AfCFTA’s implementation
and administration.®’

The aim and expansive objectives of the Agreement (both general and specific) point to the African
Union’s desire to establish a continent where state parties will trade with one another with ease
and political and socio-economic affiliations will thrive for development.>® The AU Agenda 2063
upon which the Agreement rests, is a strategy for achieving a unified custom union, a political and
socio-economic union and an Africa full of opportunities and economic boom.*® Based on these
objectives, Africa stands to gain a lot from an effective implementation of the Agreement for a
sustainable growth in African trade.®

3.3  ORGANS OF AfCFTA

These are the Assembly, the Council of Ministers, the Committee of Senior Trade Officials and the
Secretariat.%! The Assembly of the Heads of States is the highest decision-making organ of the AU.

It has an oversight function and strategic guidance on the AfCFTA which includes boosting the

%5 Agreement Establishing the African Continental Free Trade Area.

% |bid, Article 4.

57 Ibid, Article 4.

%8 Nigerian Economic Summit Group (NESG), Economic Implications of the African Continental Free Trade
(AfCFTA) on the Nigerian Industrial Sectors.’
<https://www.nesgroup.org/download_resource? AFCFTA%200n%20Industrial%20Sector_1576844589.pdf>
accessed 15 March 2024.

% Richard Frimpong Oppong, ‘Private International Law and the African Economic Community: A Plea for
corrector Attention;” Orji Uka; Cross Border Dispute Resolution under AfCFTA: A Call for the Establishment of
a Pan-African Harmonised Private Internal and Legal Regime to Actualised Agenda 2063°.

80 NESG, Economic Implications of the African Continental Free Trade (AfCFTA) on the Nigerian Industrial
Sectors.’

61 AfCFTA, Atrticle 9.

105

Journal of the Department of Jurisprudence and Public Law_KWASU




LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

Action Plan for Intra-African Trade (BIAT) and exercising sole authority for interpreting AfCFTA
upon the advice of the Council of Ministers. The Assembly must take the decision by consensus.%?
The second institution is the Council of Ministers comprising of Ministers of Trades, or any other
Ministers, authorities, or officials which State Parties designate.?® Its functions are as contained in
Atrticle 11(3)(a) — (p). The Council reports to the Assembly through the Executive Council.® Its
terms of reference include: taking decisions in line with the Agreement and ensuring it is
implemented and enforced effectively, promoting the objectives of the Agreement and other
AfCFTA instruments and collaborating with the appropriate organs and institutions of the AU.%° It
also harmonises policies, strategies and measures for implementation; delegates tasks to
committees; prepares its decisions and those of other bodies of the AfCFTA and supervises works

66

with groups and experts.”® It issues rules and regulations, directives and proposes

.57 Decisions of the Council are

recommendations for the implementation of the Agreemen
binding on State Parties, upon their adoption by the Assembly.®

Article 12 presents the functions of Senior Trade Officials which consist of the Permanent or
Principal Secretaries or other officials of the State Parties®® to include the implementation of the
Council of Ministers’ decisions, development of programmes and action plans for AfCTA’s
implementation, monitoring and keeping the Agreement under constant and proper review as
stipulated.”® Others are the establishment of committees and working groups, overseeing the
implementation of the provisions of the Agreement, directing the Secretariat to undertake specific
assignments and perform any other function the Council of Ministers.”* The Committee reports to
the Council of Ministers upon whose directive, it meets twice in a year.’?

The last institution of the AfCFTA is the Secretariat. It is established by the Assembly which

decides its location and approves its structure and budget. It is established as an autonomous body

52 Ibid.
8 Ibid Article 11(1).
8 This is the Executive Council of the General Assembly.
8 Ibid, Art 11(3)(a)-(c).
% Ibid, Art 11(3)(d)-(h).
57 Ibid, Art 11(3)(i)-(j).
6 Ibid, Art 11(5).
% Ibid, Article 12(1).
0 Ibid, Article 12 (2)(a) — (c).
" Ibid, Article 12(2)(c)-(g).
2 |bid, Article 12(3).
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of AU with a legal personality.”® The implication of this is that the Secretariat is to be independent
of the AU Commission while its funds is derivable from its overall budget.”* However, the
determination of the roles and responsibilities of the Secretariat shall be done by the Council of
Ministers of Trade.”

The structure of the AfCFTA is like the World Trade Organisation which is headed by the
Ministerial Trade Conference. Other organs of the WTO are the General Council, the Dispute
Settlement Body and the Trade Policy Review Body.’® Its highest decision-making body is the
Assembly, while the Council of Ministers, the Committee of Senior Trade Officials and the
Secretariat provide the structure for its implementation.

The solid institutional framework and effective decision-making process which are patterned after
WTO are the pillars on which the success of the AfCFTA could rest to reduce the incidents of
corruption among state parties.

AfCFTA has 12 principles, some of which are set to aid transparency and trade facilitation among
State Parties. These are “...(d)flexibility and special differential treatment; (e)transparency and
disclosure of information; (f) preservation of the acquis; (g)

Most-Favoured-Nation (MFN) Treatment; (h) National Treatment; (i) reciprocity; (j) substantial
liberalisation; (k) consensus in decision-making; and (1) best practices in the RECs,” in the State
Parties and International Conventions binding the African Union”.”® These principles are
formulated to deal with emerging issues in Aftrican trade, including corruption.

With the pervasiveness of corruption in Sub Saharan Africa, it is hoped that the structure will be
able to withstand its threats.

3.4 LESSONS FROM OTHER WTO AND OTHER REGIONAL TRADE BODIES
Regional economic and political integration bodies pre-existed AfCFTA in Africa. Thes include
Economic Community of West African States (ECOWAS), Common market for Eastern and
Southern Africa (COMESA), Arab Maghreb Union (AMU) International Authority for

3 1bid, Article 13(3).

"4 1bid, Article 13(4) & (5).

75 1bid, Article 13(6).

8 WTO, ‘WTO Organization Chart,” < https://www.wto.org/english/thewto_e/whatia_e/tif e/org2_e.htm > accessed
20 November 2024.

7 Regional Economic Communities.

78 AfCFTA, Art 5.

107
Journal of the Department of Jurisprudence and Public Law_KWASU



https://www.wto.org/english/thewto_e/whatia_e/tif_e/org2_e.htm

LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

Development (IGAD), Economic Community of Central African States (ECCAS) and a host of
others, in various parts of Africa, such as the ECOWAS, Trade Policy. "® AfCFTA, however, is the
first AU’s trade agreement which covers the whole of the continent.
ECOWAS Treaty provides for trade liberalisation, labour mobility and free trade in services, in
addition to its political mandate. Its performance as a regional trade regulator had suffered some
setbacks because of regional insecurity, corruption and fear of political and economic domination
from members that believe that Nigeria has a lot to gain from the achievement of ECOWAS
objectives.®
Furthermore, ECOWAS appears to be more than a regional trade regulator, as it has, on many
occasions, regulated political affairs of member States.5! Its aims depict that:
. the community are to promote cooperation and integration, leading to the
establishment of an economic union in West Africa in order to raise the living

standards of its peoples, to maintain and enhance economic stability, foster realities

among members and contribute to the progress of the African Continent.%?

The full dedication of the AfCFTA to trade regulation among the State Parties mark it out as a body
whose sole objective is the promotion of intra-African trade in goods and services,®® as the WTO
is to the whole world.

Although a lot needs to be learnt from the challenges of other regional trade bodies if the new
initiative would succeed and its implementation would move intra-African trade from $50billion
in 2024 to $570 billion in 2040 as projected.*

3.5 TRADE FACILITATION AND CORRUPTION IN TRADE

Trade facilitation simplifies, modernises and harmonises trade export and import process and make

it seamless is absent in an environment of corruption. Although trade facilitation initiatives have

7 ECOWASS Trade Information System, ‘Trade Policy’ < https://ecotis.ecowas.int/?page_id=21948 > accessed 12
April 2025.

8Chieke lhejinka, ECOWAS: The Dilema of Integration in a Fragmented Sub-Region. Accessed from
<https://www.kckccce.edu> accessed 15 March 2024.

81Aljazeera, ECOWAS holdsemergency session over Senegal Crisis and member exits. Aljazeera, Feb 24, 2024.
Accessed from https://www.aljazeera.com/new/2024> accessed 16 March 2024.

82 ECOWAS Treaty (Revised), 1993, Art. 3(1).

8 AfCFTA Treaty, Art. 3.

8 Ibid.
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been adopted in Africa, many of them have failed due to inefficiencies, corruption and bureaucratic
delays.®Annex 3 of the Protocol on Trade in Goods of the AfCFTA Agreement contains two
annexes dedicated to Customs, Cooperation and Mutual Administrative Assistance, while Annex
4 deals with Trade Facilitation. Both Annexes 3 and 4 set up a Sub — Committee on the Trade
Facilitation, Customs Cooperation and Transit, and provides that State Parties should establish
National Facilitation Committees to ensure the coordination and implementation of the provisions
of the Annex.%®

To realise the benefits of trade facilitation, State Parties should implement trade facilitation
awareness strategies for the private sector and customs authorities to coordinate their functions

and abide by principles set up for the AfCFTA.

4.0 CHALLENGES CORRUPTION COULD POSE TO AFCFTA

4.1 PROTECTION OF PUBLIC SECTOR OFFICERS

Although there are many transparency statutes in Nigeria, their implementations are marred by
weak enforcement, and the hostile environment to the achievement of their objectives.®” The
special protection granted high-level public sector workers in Nigeria is a threat to AfCFTA. In the
executive arm of government, the President, Vice President, Governors, and Deputy Governors
have immunity from any form of litigations arising from their actions when they are in power.%
Judicial attitude to the interpretation of the immunity clause has been strict. In Tinubu v IMB
Securities,® the Supreme Court held that once a party to a case, either at trial or appeal stage, is
one of those mentioned in Section 308 (3) of the CFRN 1999, the court is deprived of jurisdiction.
In that case, the appellant was elected and sworn in as a Lagos State Governor when the matter
was still in court.?’ It was the decision of the court that the office holder covered by the section

could not be sued and that any pending litigation against him as at the time he was sworn in as a

beneficiary of section 308(3) must cease.

8 WTO, Agreement on Facilitation Ministerial Decision, 7 December 2013.

8 Talkmore Chidede, Trade Facilitation and the African Continental Free Trade Area,” (Tralac Annual Conference,
2019) <https://www.tralac.org/documents/events/tralac/2740-tralac-brief-trade-facilitation-and-the-african-
continental-free-trade-area-march-2019/file.html? > accessed 17 November 2024.

87 AfCFTA, Art. 14(5).

8 CFRN 1999, Section 308.

89(2001) 16 NWLR (Pt. 740).

% Ifediora v Ume (1988), 2 NWLR (Pt. 74); Media Techniques (Nig) Ltd v Adesina (2005) 1 NWLR (Pt. 908).
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Executive immunity from civil or criminal litigations, while it shields the office holders from
frivolous litigations that could hinder the performance of their duties.®! It has, however, provided
cover for some of them to loot public treasury with impunity.®> Some of the officers protected
would later evade arrest for their actions upon the completion of their tenure. An example is Mr.
Yahaya Bello, the former Governor of Kogi State who had evaded arrest by EFFCC through
various subterfuges, including the use of the motion ex parte.*® Yahaya Bello was alleged to have
corruptly enriched himself to the tune of 8Obillion naira. ®* He was later arrested and arraigned
before the court. the court.®®

Apart from those protected by the executive immunity, other public officers have been involved in
corruption allegations. In AbdulRasheed Maina v EFCC & Ors,*® the appellant who was the
Chairman of Pension Reform Task Force was found guilty of corruptly enriching himself to the
sum of #2 billion pension funds. In recent times, the Minister and her entire Management Team in
the Ministry of Humanitarian Affairs who were undergoing investigation at EFCC had been
alleged of misappropriating a sum of 32.7 billion naira and $445,000.%

Cases of massive public sector corruption involving political class, top level politicians and other
public officers have dire implications for AfCFTA whose representatives from Nigeria as a State
party are public officers. Although EFCC, ICPC, Code of Conduct Bureau and other institutions

set up to combat corruption are working round the clock, the battle rages on.

4.2 WEAK IMPLEMENTATION OF TRANSPARENCY STATUTES

Since the commencement of the civilian regime in 1999, many anti-corruption laws have been

passed to fight corruption in Nigeria. These include Corrupt Practices and other Related Offences

%1 Constitution of Federal Republic of Nigeria 1999(as Amended), Cap C23 Law of the Federation of Nigeria, S.
308.

92 M. Mowoe, Constitutional Law in Nigeria (Malthouse Press Limited, 2008) 169.

% Deborah Musa. Appeal Court Stops Yahaya Bello’s Contempt Proceeding, against EFCC. The Punch (3 May
2024). Accessed from https://www.punchng.com> accessed 6 May 2024.

% bid.

9 EFCC, ‘EFCC Arraigns Yahaya Bello for Alleged N110.4 billion’ (27 November 2024)<
https://www.efcc.gov.ng/efcc/news-and-information/news-release/10552-efcc-arraigns-yahaya-bello-for-
alleged-n110-4billion-fraud> accessed 12 April 2025.

% CA/Kk/628K/2018.

9 EFCC, “Setting the Records Straight in Investigating of Humanitarian Ministry’ Media & Publicity (18 April
2024) https://www.efcc.gov.ng accessed 6 May 2024.
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Act 2000, Economic and Financial Crime Commission (Establishment, etc) Act 2004,%° Advance
Fee Fraud and Other Fraud Related Offences Act (1995, No. 13, 2005 No. 26),°° Money
Laundering Act 2003,'* Dishonoured Cheques (Offences) Act,'%> Recovery of Public Property
(Special Provisions) Act, 1984,'% Public Procurement Act,'® Fiscal Responsibility Act,'%
Allocation of Revenue (Federation Account, etc) Act.® Nigerian Extractive Industries
Transparency Initiative (NEITI) Act 2007.

The Code of Conduct Bureau was the first anti-corruption agency dedicated to the prevention,
investigation, and prosecution of public officers in Nigeria. The Fifth Schedule of the 1979
Constitution provided a list of codes of conduct for public officers. The weak implementation of
the constitutional provisions has militated the performance of the CCB and CCT. CCB charged
889 people at CCT but secured conviction of 45 in 10 years.'% The rate of conviction is low.
Other transparency laws such as EFCC Act and ICPC Act could not be implemented fully because
they operate as organs of the government when most of the infractions of the laws are also from
the public sector. Out of the 22 members of the EFCC, only four are not public officers.%® Item
2(1)(0) states that “four eminent Nigerians with cognate experience in any of the following, that
is, finance, bank law or accounting” should be members. In the same vein, the Corrupt Practices
and Other Related Offences Act does not state the manner the full membership of the Commission
is to be constituted.!®® It merely states the criteria for being members of the Commission which

55110

include “persons of proven integrity”* and the categories of representation to include agents of

the executive arm.!

All these gaps in the laws combine to nurture public sector corruption in Nigeria, and if

% Cap C31, LFN 2004.
9 Cap E1, LFN 2004.
100 Cap AG, LFN 2004.
101 Cap M18, LFN 2004.
102 Cap D11, LFN 2004.
103 Cap R4, LFN 2004.
1042007 Act No 14.
1052007 Act No 31.
16 Cap A15, LFN 2004.
107 Ade Adesomoju, ‘CCB Charged 889 Persons at CCT, Secured Convictions of 45 in 10 years.’
108 EFCC Act, section 2(1).
109 CPC Act, Section 3(3)(4)(6)(7).
10 1bid.
111 Section 1(2)(a)-(a).
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they thrive unhindered, they will hinder the successful implementation of AfCFTA in Nigeria.

43 PROCUREMENT FRAUD

Section 1 of the Public Procurement Act establishes the National Council on Public Procurements
with all full-time members being the nominees of the executive arm and are appointed by the
President while the part-time members are to represent the interest of the professional bodies, and
society and the media.!*? Despite the fact that this Council is to “consider and approve policies on
113

public procurement in Nigeria,

2007.

it has never been put in place since the Act’s commencement in

However, since the commencement of the Act in 2007, Nigerian Government has not been able to
put in place the National Council of Public Procurement (NCPP) which is supposed to oversee the
functions of the BPP, established under section 4. A cardinal function of the NCPP is to “(d) receive
and consider, for approval, the audited reports of the Bureau of Public Bureau and (e) approve
changes in the procurement process to adapt to improvements in modern technology.”'4

Given the important functions of the NCPP, one wonders how the legal vacuum has not been filled
over the years. Commentators have argued that the failure to activate this important organ of NCPP
breeds corruption, lack of transparency and probity.*°

It has been observed that due to part implementation of the PPA, fraudulent activities continue in
Nigeria’s procurement process, especially with the regime of no objection clause and the attitude
of implementers of the BPP.1!® Section 39 PPA provides that “Certificate of No Objection” should
be issued on the conditions that “it is not feasible for the procurement entity to formulate detailed
specifications for the goods or work or, in the case of services, to identify their characteristics---"

and ‘where the goods and services are subject to rapid technological advance” and finally, “where

the tender proceedings have been utilized but were not successful or the tenders were rejected by

112 Section 1(2)(a)-(g).

113 1pid.

114 1bid, S. 4 (d) & (e).

115 Anthony Ailemen, ‘Why FG, should activate National Council on Procurement BusinessDay (October 23, 2023).
Accessed from https://www.businessday.ng accessed 5 May 2024: Abdullahi Nafiu Zadawa and Abul Aziz
Hussin, ‘A Review of the Challenges of Public Procurement Reforms Initiatives in Nigeria’. Social Sciences
Postgraduate Seminar (2015) <https://.core.ac.wc> accessed 5 May 2024.

116 Afonne Emmanuel, ‘NGO prays court to nullify BPP’S Certificates of no objection issued since 2007> News
Agency of Nigeria (August 4, 2023). Accessed from <https://www.nannews.ng> accessed 5 May 2024.
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the procuring entity under an open competitive bid procedure.” It has been stated that procurement
fraud alone costs Nigeria over #300billion yearly.!’

Based on the above and to facilitate corruption-free procurement in the public sector, the PPA
requires full and transparent implementation which requires immediate setting up of NCPP to

oversee the activities of BPP.

44 INDEPENDENCE OF THE JUDICIARY
Independence of the Judiciary
To be an impartial arbiter in the fight against corruption, the judiciary must be an impartial and

79 ¢

independent arm of the Government. Judicial independence has been construed as” “the insulation
of the administration of the judiciary and the decision-making process of the judges, their
appointments, promotions, and removal from the external control by governmental and non-
governmental bodies or individuals.”!!® This definition from an eminent jurist, Kawu CJ, captures
the whole essence of the independence of judiciary as conceived by the CFRN 1999. The
constitution provides for the appointment, discipline and removal of judges of superior courts of
records. !t

The issue that readily comes up is whether these provisions which saddle the executive arm (the
President and the Governors) the responsibility of appointing judges upon the recommendation of
the National Judicial Commission (NJC), and in the case of Heads of the Courts, subject to the
approval of the legislature guarantee judicial independence? The NJC’s only role is the
recommendation of appointment or the removal of a judge to the President or the Governor, which
he is not bound to accept. This constitutional arrangement may likely hinder the independence of
the judiciary in the exercise of its role in the fight against corruption, especially in cases involving

members of the executive and the legislative and their cronies.!?

117 Mathias Okwe, ‘Procurement fraud costs Nigeria over #300billion yearly — Forensic Institute. *The Guardian
(May 4, 2021). < https://www.guardian.ng> accessed 5 May 2024.

118 5.D. Kawu. ‘Extermination of Corruption: The Role of the Judiciary’. In Yusuf O. Ali (ed.) Anatomy of Corruption
in Nigeria: Issues, Challenges & Solutions (Yusuf O. Ali,2016), 415-448.

119 See CFRN 1999 (as amended) Sections 231; 238; 254B; 256; 261; 266; 271; 276 and 281 and Part |, Para 1, Third
Schedule of the constitution.

1205 D. kawu , 432.
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In embarking on a sustainable battle against corruption, it is suggested that any constitutional
provision which saddles the executive and the legislative arms of government with the appointment
or promotion of judge should be amended. Borrowing from the recommendation of Kawu CJ, 2

--- I suggest that the roles of the NJS and the Executive/Legislative be

reversed so that recommendation for appointment or removal of a judge

from office is made by the President or Governor through the respective

Judicial Service Commissions with inputs from NBA, while the

appointment or removal is done finally by the NJC subject to no other

authority.
The argument of the eminent jurist, if put into consideration in the subsequent constitutional
amendment, could assist in the war against corruption as judges would hold no fear of the security
of their appointments, or undue disciplinary actions.
Another challenge from the judiciary in the effective implementation of AfCFTA is the lack of
financial autonomy, adequate remuneration and infrastructural facilities to ease the task of the
judiciary, especially at the state level. It is believed that if the judiciary at the federal and state

levels could enjoy financial independence, adequate wages and salaries and infrastructure, its

performance on corruption war will substantially improve.

4.5 ATTITUDE OF THE BAR TO CORRUPTION CASES
In most cases, the counsel embarks on the use of injunctions to slow down the course of justice.
In Destra Investments Limited v Federal Republic of Nigeria,*?*> Aka’ahs JSC, while delivering the
lead judgement detested the practice when it was stated that:

The appeal is a storm in a teacup. Learned Counsel should expend his

energies and knowledge of the law in ensuring the orderly

development of society through strict adherence to the rule of law and

where a person or company has been accused of an infraction of the

law, the duty that the senior counsel owes by the privilege bestowed

on him is to help the accused person/company to clear their name

121 |bid, 432
122 (2019) All FWLR (Pt. 1012) (Pt. 1012) (822, Paras D — F).
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through the legal due process and not to seek the impression that his
duty is to erect road blocks to frustrate justice from running it course
(Paras D-F).
This comment from the Supreme Court speaks volumes of the attitudes of some senior Nigerian

lawyers to upholding the path of justice in corruption allegations.'?®

4.6 THE ROLE OF SOCIETY
The critical role society plays in commission, trial and conviction for corruption crimes cannot be
underestimated. In AG Ondo v AG Federation,'** Uwais CJN stated:

Corruption is not a disease which affects public officers alone but

society as whole. If it is therefore to be eradicated effectively, the

solution to it must be pervasive to cover every segment of society.
In the orbiter of the eminent jurist, the whole society is afflicted with the menace of corruption.
But it appears that civil servants are central to the control of corruption in Nigeria because no
political or public office holder can commit a corrupt act without the knowledge, connivance or
5

acquiescence of them.*?

4.7 INEQUITABLE DISTRIBUTION OF RESOURCES

Nigeria is rich in human and natural resources. Nigeria’s civil servants are generally not well
rewarded by the political class. The wages paid to the public sector workers, relative to the private
sector payment, are a source of low-level corruption.!?® The low pay for work in public service
predisposes civil servants to use their positions to take bribes as a way of making up for the little
income.?’

In the distribution of natural resources, political leaders, senior public officers in the legislative
and judiciary have access to a large proportion of the resources. Under the Land Use Act 1978,1%8

land is vested in the Governor for the use of the citizens. But in practice, this land is not available

123 Josiah Oluwole, ‘Why corruption trials of 16 ex-governors linger in Nigerian courts since 2007.” Premium Times
(December 13, 2017). Accessed from https://www.premiumtimesng.org on May 5, 2024.

124 (2002) 7 NWLR (Pt. 722) 306 at 567.

125 3D Kawu, ‘Extermination of Corruption: The Role of the Judiciary’ 446.

126 yusuf O. Ali, ‘The Fight against Corruption in Nigeria Myth or Reality,” in Yusuf O. Ali Anatomy of Corruption

in Nigeria: Issues, Challenges & Solutions (Yusuf O. Ali, 2016) 1-31.
127 1pjd.
128 Cap L5, LFN 2004.
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for residential and productive ventures for the low-income earners due to the tortuous and
bureaucratic procedures which must be followed, some of which are laden with corruption. Land
in urban centres is mostly allocated to the political leaders, senior public officers and their families
and business associates, while it is difficult for those who do not have the necessary “connections”
to have access to land allocation.!?® In order to have access to land to site a company, the complex
procedure, and the intermediaries in public offices, make the payment of bribes inevitable. A
foreign investor may, because of corruption, find it difficult to access land resources to locate his
office.

The poor income distribution continually creates opportunities for the public sector leaders to
amass wealth, not to talk of other privileges connected illegally by this group. According to the
Nigerian Financial Intelligence Unit,"*® the ICPC report released in May 2021 indicated that
Nigeria had lost an estimated $400billion to illegal fund flows between 1960 and 1968, which was
attributable to corruption, trade mispricing, tax evasion and money laundering, and other illegal
methods.

In recent times, the Federal Government had to suspend the Minister and other senior public
officers in the Humanitarian Ministry for corruption.3! The investigator EFCC reported that a sum
of about 32.7billion naira and $445,000 had been recovered, while the investigation was still on.*®2
This illustrated the extent to which public officers stole national resources. This is a challenge for
the implementation of a trade regime that would rely on an interface with the public officers, whose
interests were on how to corner public resources for private use.

5.0 CONCLUSION

51 SUMMARY

The paper investigated corruption as an impediment to the implementation of AfCFTA in Nigeria.

It undertook an overview of the state of corruption, identified challenges corruption in Nigeria

129 Chike Olisah, CAC uncovers 189 fake companies used for land allocation in Abuja. Naira metrics (November
2023) < https://www.nairametrics.com> accessed 6 May 2024.

130 Nigerian Financial Intelligence Unit. Assessment of Money Laundering Typologies from Corruption in Nigeria
(May 2023) <https://www.nfiu.gov.ng> accessed 6 May 2024.

131 Chiamaka Okafor. Updated: Humanitarian, Ministry Scandal. Tinubu Suspends Beta Edu. Premium Times
(January 8, 2024) <https:// www.premiumtimes.com> 6 May 2024.

132 EFCC. Setting the Record Straight on Investigations on Humanitarian Ministry (April 14/2024)
<https://wwwefcc.gov.ng> accessed 6 May 2024.
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posed to AfCFTA and Africa trade and appraised the legal and institutional frameworks for tackling
corruption in Nigeria.

It was concluded that corruption was pervasive in Nigeria’s public life and that it had impacted
negatively on international trade and commitments, not only in Nigeria but in the whole of Sub-
Sahara Africa. It was revealed that the menace is sustained by political, economic, social and
cultural factors. It was suggested that a wholistic understanding of corruption in Nigeria could only
be done taking into consideration the diversity of the nation.

Although legal and institutional frameworks for tackling corruption in Nigeria, and indeed the
Sub-Sahara Africa are robust, their functions sometimes overlap and each of them create separate
commissions for fighting corruption, which do not help in waging sustainable battle against
corruption. The multiplicity of these laws coupled with their regulatory agencies, created more
hindrances to the pervasive corruption. Based on the analyses, some of these laws require
amendments to streamline them for effective implementation.

The paper also identified and appraised challenges corruption posed to the implementation of
AfCFTA in Nigeria to include lack of political will, weak implementation of transparency statutes,
independence of the judiciary and the role of the society. It was suggested that political leadership
and all other public sector stakeholders should join hands in ensuring that the war against

corruption is won

5.2 RECOMMENDATIONS

To implement AfCFTA effectively in Nigeria, a strong political will, followed with strong
commitment and leadership by example is required’*

1. The Nigerian Government needs to sustain its current efforts on the fight against corruption and
strengthen the anti-corruption statutes and institutions to harness best practices from other

jurisdictions. The agencies should be given requisite legal backing.

133 Sanusi Lamido Sanusi. ‘Curbing Corruption in Nigeria for National Development. Practical Approaches’. in O.S.
Adegoke, L. Adamolekun and Adamu B. Muazu (ed.) Employment Generation and Attitudinal Change as
Indispensable Tools for Good Governance and Rapid National Development. Proceedings of the 4™ Forum of
Laureates of the Nigerian National Order of Merit (NNOM) 29th — 30th November,2021.
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2. Corruption fighting agencies need to be streamlined and the areas of jurisdiction of existing
agencies should be well-defined, because the multiplicity of agencies and over-lapping functions
could be counterproductive to the war against corruption among State Parties.

3. The independence of the judiciary under various constitutions of the State Parties should be
guaranteed to ensure speedy dispensation of justice.

4.To reduce corruption in trade, there is need for an orientation shift in the public service to perform
its role as a neutral and an anonymous agent in the implementation of national and international
trade for sustainable national development.

5.0bstacles in the path of trade facilitation, promotion of openness and transparency evidenced in
the onerous trade rules and regulations, unfair subsidy regimes and inconsistent tax and property
legislations should be reformed to promote ease of trade.

6.Anti-corruption provisions of global and regional bodies such as UNCDC, AUCPCC and
ECOWAS Protocol on the Fight against Corruption on due process, trade facilitation and
liberalisation and accountability are recommended for incorporation into the operational principles
of AfCFTA.

7. State Parties should establish strong domestic legal frameworks to curb corruption and these
should handshake global and regional instruments on corruption control to aid the successful

implementation of AfCFTA.
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COMPARATIVE ANALYSIS OF DEATH PENALTY LAWS IN NIGERIA, CHINA AND
UGANDA

Dorcas Adesola Thanni*

Abstract

Conditions of correctional centers in Nigeria has over the years been of concern to relevant
stakeholders. It is particularly demeaning for inmates on death row not only because of the poor
custodial conditions, but also because of the self-imposed moratorium regime which makes
execution very rare. Adopting the desk top research methodology, this paper attempts a
comparative examination of the legal provisions and practice of the death penalty in Nigeria and
China, an active death penalty country as well as Uganda with its judicial pronouncements on the
application of the sentence. The paper highlights the constitutionality of the death penalty in the
three countries, and examines the distinct features in the application of the laws.

Nigeria amended its laws to move away from a punitive and retributive position to correction. It
provides for the commutation of a death penalty after the inmate must have exhausted all his legal
opportunities for reprieve after ten years. This is a far cry from Uganda that recommends a three-
year period, considers the mandatory death penalty unconstitutional and is tilting more towards
becoming an abolitionist country. Although China remains an active retentionist country, its law
and practice remains unique in the practice of the suspended death sentence.

The paper recommends that Nigeria reviews its laws and practice in line with other jurisdictions
to achieve the observance of the rights of inmates on death row. It should also consider alternatives
such as life imprisonment without the option of parole, life imprisonment not being the remainder
of the life of the offender. While it is yet being practiced, death penalty should not be mandatory
and correctional officers should be trained and retrained on international best practices in the
treatment of inmates on death row. The self-imposed moratorium regime should be reconsidered
considering that the death row phenomenon is in itself a breach of the fundamental rights of
inmates on death row.

Keywords: inmates on death row, death penalty laws and practice, Nigeria, Uganda, China
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INTRODUCTION

The death penalty, also known as capital punishment, is the most severe form of sentence,
involving the lawful imposition of death on a person convicted of specified offences which are
considered grave, such as murder or treason. Gradually, the practice became embedded in global

legal systems as a necessary instrument for justice, deterrence, and retribution.

Gradually as arguments on the fundamental human rights of persons gained ascendency, there has
been significant global shifts away from its use. The considerations have been, apart from human
rights, the risk of wrongful convictions and the fact that research has not been able to establish the
advantage of the death penalty over such other alternatives like life imprisonment without the
option of parole. Countries that have de facto abolished the death penalty no longer execute or
pronounce the death penalty in its courts. The retentionists either restrict the application of the
penalty to the most severe or grave offences only or operate a self-imposed moratorium regime,

where, although the penalty is not totally abolished, active execution rarely takes place.

Proponents of the retention of the death penalty argue that there is no deterrent against grave
offences that is as effective as the death penalty. This school of thought is the retributive school,
which opine that a person who takes a life should forfeit his. Abolitionists conversely have their
arguments rooted in the requirements of fundamental rights for all persons without discrimination.
They consider that the death penalty is so final and irreversible that an error will be too costly in

the interest of the justice it was designed to serve. It is better to err on the side of caution.

This paper is a review of the law and practice of the death penalty in Nigeria, China and Uganda,
highlighting how they balance the requirements of human rights, delivering justice, deterring
would be criminals and upholding the entire criminal justice system while retaining the practice of

the capital punishment.
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AN APPRAISAL OF THE LAWS PROVIDING FOR DEATH PENALTY IN NIGERIA

The Constitution of the Federal Republic of Nigeria (CFRN) ! expressly makes provisions for
death penalty. Right to life is constitutionally provided for as a fundamental human right under
Chapter 1V, and the right may not ordinarily be derogated from. The CFRN makes express
provisions for instances where this right may be validly derogated from. S33 (1) is relevant here,

and it provides that:

Every person has a right to life, and no one shall be deprived intentionally of his life, save in the
execution of the sentence of a court in respect of a criminal offence of which he has been found

guilty in Nigeria. (Emphasis mine)

This is the principal legislation authorizing death penalty in Nigeria, and the other legislations that
will be examined shortly draw their strength from it. The Criminal Code Act 2 is a law generally
applicable in the Southern parts of Nigeria for penalizing a variety of offences described therein
as criminal acts while the Penal Code Act® is applicable in the Federal Capital Territory, Abuja.
The various states in the North have their applicable Penal Codes which are substantially similar
in provision. The Administration of Criminal Justice Act %2015 stipulates the procedure for
carrying out the penalty of death while the Nigerian Correctional Service Act® stipulates actions
that can be taken by the Chief Judge of a State in the case of an inmate under the sentence of death

who had spent more than ten years in custody and has exhausted all legal procedures for appeal.

S17 of the Criminal Code Act provides that subject to the provisions of any other written law, the
punishments which may be inflicted under this code are death, imprisonment, caning, fine and
forfeiture. S315 and S316 provides generally for the imposition of death penalty for the crime of
murder. Under Chapter 111, the Penal Code provides generally for punishments and compensation.

S68 states that:

* BEd, MEd, LLB, BL, LLM, PhD. Lecturer, College of Law, Bowen University, Iwo, Nigeria
thanniadesoladj@gmail.com
1 533(1) Constitution of the Federal Republic of Nigeria, 1999.
2 CAP C38 LFN, 2004
3 CAP P3 LFN, 2024
4 Administration of Criminal Justice Act, 2015
> Nigerian Correctional Service Act, 2019
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(1) The punishments to which offenders are liable under the provisions Punishments of this
Penal Code are-

death;

forfeiture of property;

imprisonment;

detention in a reformatory;

fine;

© N o 0o B~ w

caning.

Chapter XVIII, Penal Code provides generally for offences affecting the human body, and
prescribes the death penalty for various acts causing death. Similarly, Chapter XXVI Penal Code

providing for offences against the State (treason) provides for the imposition of the death penalty.

From the provisions of these laws, among others, death penalty is lawful in Nigeria when
imposed by the appropriate authority for the commission of crimes stated in the prescribed laws.

In Adeniji v. State,® Oguntade, JCA stated that:

‘Besides, the right to life prescribed under the said Section 30(1) of the Constitution is clearly a
qualified right. It is not an unqualified right. It is also not in dispute that the imposition or execution
of the death sentence in Nigeria is not subjected to any form of arbitrary discriminatory or selective
exercise of discretion on the part of any Court or any other quarters whatever. I therefore entertain
no doubt that the death penalty in Nigeria can by no stretch of the imagination be said to be invalid

or unconstitutional.’

What the laws, however do not make provisions for is the lengthy wait occasioned by the neglect
or failure of the appropriate authority to sign the execution warrant of inmates on death row and

the human right abuses occasioned thereby.

The Supreme Court, in the case of Kalu v. State’ stated that if after the death sentence has been
passed and the convict is in prison custody, if anything arises outside the normal custody that

amounts to ‘torture or inhuman or degrading treatment’, that will be cause of action under the

6 (1999) LPELR-6680(CA)
7/(1998) 13 NWLR (pt.583) p.531
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fundamental rights, but not militating against the death sentence. That in such a case, the death
sentence stands but a new cause of action has arisen which can be separately enforced and

remedied. In other words, that the

‘inhuman and degrading treatment’ outside the inevitable confinement in death row will not make

illegal the death sentence, rather it only gives ground for enforceable right under the Constitution.®

Though the death penalty remains a legally valid punishment in Nigeria, this legality does not
envisage the inordinate torture inmates are subjected to while awaiting execution, which is not

being actively carried out in Nigeria.

There is no evidence on the effectiveness of the death penalty over and above other alternative
sentences like life imprisonment, especially where the life imprisonment is without the option of
parole.® There is need to consider bringing Nigerian laws in consonance with its professed rationale
for punishment, considering especially the current world trend of correction and the need to
observe the human rights of all persons including prisoners who have committed the most serious
offences. The State does not need to turn itself into a pity-less authority killing its citizens because

a handful of its citizens are not law abiding.

APPRAISAL OF THE LAWS PROVIDING FOR CUSTODY AND EXECUTION OF
CONDEMNED PRISONERS IN NIGERIA

The laws that provide for the custody and execution of condemned prisoners in Nigeria are
basically The Nigerian Correctional Service Act, 2019, Administration of Criminal Justice Act,

2015 and The Nigeria Correctional Service Standing Orders Custodial (Revised Edition), 2020.

THE NIGERIAN CORRECTIONAL SERVICE ACT, 2019 AND ADMINISTRATION OF
CRIMINAL JUSTICE ACT, 2015

The Nigerian Correctional Service Act, 2019 (NCSA) is a legislation that changes the
nomenclature of punishment in Nigeria. It changes Prison Service to Correctional Service, thereby

changing the punitive stance of criminal administration in Nigeria to correction. It makes

8 Adekunle v. A-G Ogun State (2014) LPELR-22569(CA)
9 Kovandzic, T.V. et al. (2009) Does the death penalty save lives? New evidence from State panel data, 1977 to
2006. Criminology & Public Policy, 8(4) 803-844
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provisions for the treatment of Inmates on Death Row (IDR) in Nigerian Correctional Facilities as
well as the procedure for their execution. Administration of Criminal Justice Act, 2015 is the

procedural law in the administration of criminal justice in Nigeria.

S12 (1a, b) of the NCSA 2019 provides for the legal powers of the correctional officer to hold

custody of the inmate. It states that

(1) Every person confined in a Custodial Center—
(a) is deemed to be in the legal custody of the Superintendent; and
(b) shall be subject to discipline and regulations made under this Act, whether or not the
person is within the precincts of the Custodial Center.

(2) In the case of an inmate under sentence of death, the Superintendent shall, at such time on
the day on which the sentence is to be carried out and from that time until the actual
carrying out of the sentence, ensure that--

(a) the inmate is in legal custody of the Sheriff;

(b) the Sheriff has jurisdiction and control over that portion of the Custodial Center where the
inmate is confined and the Custodial Officers are deployed, as may be necessary for the

safe custody during that period and for the purpose relating to such custody;

The import of these provisions is that though the correctional authority has powers for the legal
custody of the IDR, such powers is only up until the day of the execution, on which day legal
custody rests on the Sheriff.1% On that day, the Sheriff assumes jurisdiction and control not only
on the IDR to be executed, but also on the correctional officers attached to him for the purpose

of the execution and the relevant portion of the custodial center.

The law that empowers the Sheriff to so act is the Sheriffs and Civil Process Act.!* S12 of the

Act provides for the Sheriff to carry out the execution of death on the IDR. It provides that:

Where sentence of death has been pronounced upon any person and the President or Governor

as the case may be, has ordered that the sentence be carried into execution, the same shall be

10 5298, Nigerian Correctional Service Standing Orders Custodial (Revised Edition), 2020
11 Sheriffs and Civil Process Act, CAP S6, Laws of the Federation of Nigeria, 2004
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carried into execution by the sheriff or a deputy sheriff or by some person appointed by the

sheriff or deputy sheriff.!?

Thus, while the duty of execution rests squarely on the Sheriff, the Correctional Officer shall
render all necessary assistance to ensure that the Sheriff has a successful execution. Prior to
the day of execution, the Superintendent shall ensure that the place where execution is to take
place is in good mechanical order, such that the execution will run as smoothly as possible.
There should be sufficient stock of such items as rope, pinioning apparatus, hood, bags of sand
and thread. This provision suggests that execution mode provided for is by hanging* and not
also by lethal injection as prescribed by the Administration of Criminal Justice Act, 2015.
Whichever mode employed; no execution shall take place except the death warrant is duly

signed by the Governor of the State™ or the President in the case of a federal offence.

Under categorization of custodial centers, the IDR may not be kept in any other custodial center
except a maximum (or convict) custodial center, which is such facility with provisions for a
death row and can receive all classes of inmates, such as long term, short term, awaiting trial
male and female.!® While undergoing trial, an inmate may be held in any center, but upon
conviction, such will be transferred to the appropriate facility, which usually is the maximum

custodial facility closest to it.

Furthermore, an IDR cannot be kept together with other inmates who are not condemned even
though they are within the same facility. They have to be kept in a separate cell.}” Adequate
categorization of inmates remains a tool for effective administration of the custodial center and
management of the inmates. IDR have unique requirements and exigencies, particularly
psychological needs. This is why the law requires that unlike other categories of inmates, the
Superintendent of the facility and medical doctor shall visit them daily to attend to their

peculiar needs. The custodial center keeper shall also make more frequent visits to the IDR

123298, NCS Standing Orders, 2020
133297, NCS Standing Orders, 2020
14 See S303, NCS Standing Orders, 2020 which directs that casts shall not be taken off the head of an executed
inmate.
15 5299, NCS Standing Orders, 2020
16 Nigeria Prison Service Lecture Manual. p8
175275 Nigerian Correctional Service Standing Orders Custodial (Revised Edition), 2020
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cells.!® In the absence of this, they may not fare well with other inmates who are non-IDR, and
may pose danger to themselves and others. Pending the lawful execution of the IDR, all efforts
must be geared towards the preservation of his life and observance of his human rights. Thus,
his right to life as provided by the constitution is upheld until lawful execution, which is the
only approved derogation. He is also carefully prevented from the commission of further
offences because having bagged the most grievous punishment possible, no other punishment

may equal whatever new offence that may be committed.

The law provides for the right of the IDR to appeal his sentence, and it is the duty of the
Superintendent of the custodial center to bring this to his attention and offer all necessary
assistance in the pursuit of such appeal.'® Upon the exercise of all the legal procedures for
appeal, and a period of ten years have elapsed, the Superintendent is required to present such
IDR for consideration for commutation of the death penalty to life imprisonment through the
State Controller.?® While on death row, the IDR is subjected to special surveillance which the
other inmates are not a subject of. However, all these shall cease if the appeal or application

for commutation of the death penalty succeeds.?

It remains the law in Nigeria that a pregnant woman, though sentenced to death, cannot be
executed until she is delivered of her baby. The relevant provision highlights the effect of
discovery of pregnancy at sentencing and at execution respectively. Though a court may validly
pronounce a sentence of death on a pregnant woman, execution cannot be carried out. S404

Administration of Criminal Justice Act provides that:

Where a woman found guilty of a capital offence is pregnant, the sentence of death shall be

passed on her but its execution shall be suspended until the baby is delivered and weaned.??

It remains unclear, however, how a female inmate under the custody of the superintendent of
correction can or may become pregnant, especially because conjugal visits are unknown to our

laws. Also, considering the requirement for proof of criminal complicity beyond reasonable

18 See 5287, NCS Standing Orders, 2020
19 See 5276, NCS Standing Orders, 2020
20 See 5275 (b) NCS Standing Orders, 2020
21 5297, NCS Standing Orders,2020
22 See also S39 (2) Criminal Code Act 2004
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doubt, and the history of protracted trial bedeviling our criminal justice, it is very unusual that
a criminal trial for capital offence may be concluded within nine months, or less. Discovery of
pregnancy at sentencing presumes that the pregnancy was not obvious, else the judge would
have made the appropriate orders. It is the opinion of this study that discovery of pregnancy
either at sentencing or execution speaks of dereliction of duty on the part of the Superintendent
of Correction or his subordinates at one point or the other. The Nigerian Correctional Service
Standing Orders Custodial (Revised Edition)?® provides for the treatment of pregnant inmates,

but did not contemplate a pregnant IDR.

THE NIGERIAN CORRECTIONAL SERVICE STANDING ORDERS CUSTODIAL
(REVISED EDITION) 2020

The body of rules guiding the day-to-day running of custodial centers in Nigeria is the Nigerian
Correctional Service Standing Orders Custodial (Revised Edition)?*. This is a subsidiary
legislation which derives its strength from the Nigerian Correctional Service Act, 2019. S33 of the
Act empowers the Controller General of Correction to make regulations, standing orders and take
any other administrative action as required for the effective implementation of the Act. Although
the 2020 Standing Orders did not start with a commencement section, the old standing orders in
its commencement section states that the orders represent the day-to-day rules and regulations

1.25

guiding the prisoners, staff, administration of prison and organization and control.”> As earlier

stated, the Standing Orders made copious provisions for the treatment of IDR.

Female inmates undergo pregnancy tests not later than 14 days of being admitted into the custodial
center.?® In the event of discovery of pregnancy, apart from provision of all necessary support, the
committing court and the next of kin shall be duly informed. As long as this requirement is
complied with, it is very unlikely that a pregnant woman will be found on death row. In the rare
event that it occurs, the Administration of Criminal Justice Act?’ provides that the execution shall

be suspended until the baby is delivered and weaned.

23 See Order 11, 562-573
24 Nigerian Correctional Service Standing Orders (Custodial) Revised Edition 2020
2 Commencement section of the NPS SO (Revised Edition), 2011
% See S564 NCS Standing Orders, 2020
273404 Administration of Criminal Justice Act, 2015
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COMPARATIVE ANALYSIS OF THE LEGAL PROVISIONS IN OTHER
JURISDICTIONS PRACTICING DEATH PENALTY

CHINA

The choice of China in this study is premised on the fact that China topped the world in the
imposition of the death penalty. According to Amnesty International, China’s death sentences and
executions have consistently contributed 60-80% of the total death sentences and executions in the
world.?® China ranks among the top five executioners in the world.? In 2016, China executed more
than all other countries in the world put together.®® China has a rather long history of imposition
of the death penalty, being embedded in its traditional culture. Though the imposition of death
penalty can be traced in the traditional history of Nigeria, its practice is quite different from what
obtains in China. Pre-Colonial practice of death penalty in Nigeria is only as a last resort and other
alternatives were adopted wherever possible.3! Chinese traditional sayings like “a life for a life,”
“killing one to warn a hundred,” “killing a chicken to warn a monkey” are embodiments of these
retributive and deterrent beliefs®2. While it is yet unlikely that China will abolish the death penalty,
its official policy on the death penalty has been to prevent excessive execution and execute with
caution. The Supreme Court had been reassigned the task of making a final review and approving
all death sentences in 2007. This has been widely viewed as an effort to implement the death
penalty with uniformity, fairness, and caution.®® The current Criminal Law stipulates 68 criminal
offenses eligible for capital punishment, although it has been argued that most of these provisions

are rarely used.3* About one third of the capital offenses have rarely been used in practice while

2 Hong L.U. 2008. China’s death penalty: Reforms on capital punishment.

2 Amnesty International. 2017. Death Penalty: World’s biggest executioner China must come clean about
‘grotesque’ level of capital punishment. Accessed 14 April, 2025 from
https://www.amnesty.org/en/latest/news/2017/04/china-must-come-clean-about-capital-punishment/

%0 Ibid

31 Aborisade, O. 2016. Interrogating Capital Punishment and Indigenous Yoruba African Culture. International
Journal of History and Philosophical Research. Vol.4., No.2, pp.23-29. Accessed 14 April, 2025 from
https://www.eajournals.org/wp-content/uploads/Interrogating-Capital-Punishment-and-Indigenous-Y oruba-
African-Culture.pdf

32 Amnesty International. 2008. Op cit

33 Ibid

3 Ibid
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another one third consisted of nonviolent, non-lethal offenses such as corruption, economic

offenses, and public order offenses.

These 68 offences have been categorized into crimes endangering national security, crimes
endangering public security, crimes undermining the socialist market economic order, crimes
infringing upon the rights of the person and his democratic rights, crimes encroaching on property,
crimes disrupting the order of social administration, crimes endangering the national defense
interest, crimes of graft and bribery, crimes of violating duties of military servicemen.*® However,
not all of these offences carry the mandatory death sentence. Only those offenses which meet

certain aggravating conditions carry a mandatory death sentence e.g. drug trafficking.
CHINA’S DEATH PENALTY UNIQUE CHARACTERISTICS

Much like what is operational in Nigeria and some other jurisdictions, China does not extend the
application of the death penalty to minors and pregnant women and makes legal representation for
capital offenders mandatory. A unique feature however is suspended death sentence, which may
be used when an oftfender should be sentenced to death but immediate execution is considered not
essential. This is in line with China’s policy of preventing excessive executions and executing with
caution.®® Under China’s suspended death sentence regime, a two-year reprieve is pronounced
simultaneously with the death sentence where the judge considers that immediate execution was
not essential and the criminal is given opportunity for reformation. This provision confers
discretion on the judge. During this period, there are three possibilities.” Where it is determined
that the condemned had shown true repentance, the sentence will be commuted to life
imprisonment. Where in addition to showing true repentance, the offender had performed
meritorious service, the penalty may be reduced to a fixed term of fifteen to twenty years. However,

where it was decided that the offender had resisted reform, such will be executed by shooting.

Unlike what obtains in Nigeria, the time spent on the death row is relatively short. According to

China’s Criminal Procedure Law (1996), ‘after receiving an order to execute the death sentence

% Ibid
3% Hong, L.U. 2008. Op cit
37 Seet, M. 2017. China’s suspended death sentence with a two —year reprieve: humanitarian reprieve or cruel,
inhuman and degrading punishment? NUS Law working paper. Accessed 14 April, 2025 from
https://law.nus.edu.sg/wp-content/uploads/2020/04/006_2017_Matthew-Seet.pdf
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from the Supreme People’s Court, the people’s court at lower levels shall, within seven days,
deliver the criminal for execution of the sentence.’®® The Supreme Court of China was in 2007
entrusted with reviewing cases given a death sentence and has recruited and trained a large number
of judiciary officers for its expanded criminal division. This step was to re-affirm the policy of
preventing excessive executions and execution with caution. Other steps taken in pursuit of this
policy include setting up long term prison sentences; restricting the scope of capital offenses;
curbing police torture and coerced confession; and making death sentence decisions more uniform
and fairer by going through the central authority for the final review and approval of capital cases.
It was argued that the reason why death penalty was used frequently in China was because there
were no other comparable alternatives. Currently by law, the longest prison sentence is 15 years.
Even though life imprisonment is available, the average time an offender served behind bars with
a life imprisonment sentence is 15 years. Thus, it is important to set up longer prison terms (i.e.,
20-30 years), or to make life imprisonment without the possibility of parole an option, so as to
reduce the need for the death penalty. The case is different in Nigeria where life imprisonment is
actually the whole remainder of the life of a prisoner. This study condemns the lack of specificity

of the period of life imprisonment in jurisdictions that practice it as such.

There are two execution methods in China: execution by shooting or by lethal injection. Lethal
injection was introduced in 1997 and in remote western regions first, and then gradually

implemented in other jurisdictions. Hanging is the most common mode of execution in Nigeria®®.

UGANDA

The choice of Uganda is due to the great influence the judicial legislation embarked upon by its
Supreme Court has had, not only on the country itself but also on other African countries. The
decision in Kigula’s case has occasioned massive abolitionist moves, though the country is yet a

retentionist country.*’ Unlike Nigeria, judicial legislation has paved a smooth way for the abolition

3 Ibid

39 Akingbehin, E.O. 2012. Capital Punishment in Nigeria a Critical Appraisal. A Thesis Submitted to University of
Lagos School of Postgraduate Studies Phd Thesis and Dissertation, 285pp. Accessed 14 April 2025 from
https://ir.unilag.edu.ng/items/b81e7098-7c70-44fb-a0a7-e4143504dafa

40 Mujuzi, J. D. 2009. International Human Rights Law and Foreign Case Law in Interpreting Constitutional Rights:
The Supreme Court of Uganda and the Death Penalty Question. 2 AHRLJ. 576-589. Accessed 14 April, 2025
from https://www.ahrlj.up.ac.za/mujuzi-jd-2009-2
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move in Uganda. The decision in the landmark case of Suzan Kigula and 417 Ors*! has only proven
in Uganda that although the death penalty is constitutional, other related issues such as the duration
between pronouncement and execution, and the mode of execution may be unconstitutional. In
this case, the entire 417 inmates on death row had petitioned to have the death penalty declared
unconstitutional and abolished.*?A serious case was similarly made for the mandatory death
sentence which fetters the discretion of the judge and an appropriate amendment of the
constitution.** From this judgement, dicta in favor of abolition of the death penalty were

enunciated.

‘Courts are compelled to pass the death sentence because the law orders them to do so but not all

the offences can be the same.” Justice Okello, leading Justice.

Justice Amos Twinomujuni added that ‘it is the duty of the judiciary to impose any sentence after

due process.’

Apart from being a precedent of strong persuasive value within the region of Africa, the decision
in Kigula’s case has restored judges’ discretion, removed mandatory death penalty, proposed a
reduction in the offences that attracted the death penalty and redefined the scope of life

imprisonment. This invariably led to the reduction in death row inmates as seen earlier.**

Article 22(1) of the Ugandan Constitution provides that no person shall be deprived of life
intentionally, except in execution of a sentence passed by a Court of competent jurisdiction in
respect of a criminal offence under the laws of Uganda and the conviction and sentence have been
confirmed by the highest appellate court. This means that much like what obtains in Nigeria, the
Ugandan Constitution provides for the legality of the death penalty. The difference however lies
in the fact that Uganda had been more actively involved in the move towards an abolition, through
a Constitutional review and judicial legislation. In the celebrated Kigula’s case, the Supreme Court
of Uganda had made pronouncements on the constitutionality of the death penalty,

unconstitutionality of the mandatory death penalty because it robs judges of discretion in

41 (2005) AHRLR 197 (UgCC2005)
42 Mujuzi, J.D. 2009. Op cit
43 Full judgement available at https://www.fidh.org.IMG.pdf.Supremecourt
4 Amnesty International. 1993. Uganda the death penalty: a barrier to improving human rights. Al Index: AFR
59/03/93
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mitigating sentences, that hanging as a mode of execution is not cruel and inhuman, and that the

death row phenomenon is unconstitutional because it is cruel and inhuman treatment.*

In 2001, a Constitutional Review attempt was made, the result of which was not ready until 2004,
though a retention was favored.*® According to Amnesty International, there were at least 525
inmates on death row in Uganda in December 2004. This figure has however declined in recent
years. By 2013, there were 420 death row prisoners, 167 of which were to receive re-sentencing
under the Kigula judgment. By March 2016, this figure has further reduced to 208.#’ Presently, the
figure has reduced further to about 145 persons. The country also has a Human Rights
Commission, which though did not recommend an abolition to the Constitutional Review
Commission but did recommend the reduction of the offences that attracted the death penalty to

exclude especially political offences.*®

Uganda is a state party to seven of the major International Human Rights treaties (the ICESCR,
the ICCPR, the International Convention on the Elimination of All Forms of Racial
Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women,
the Convention on the Rights of the Child, the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment and the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families),*® as well as to
the First Optional Protocol to the ICCPR and the two Optional Protocols to the Convention on the
Rights of the Child (on the involvement of children in armed conflicts and on the sale of children,
child prostitution and child pornography), the African Charter on Human and Peoples’ Rights and
the Protocol to the African Charter on Human and Peoples’ rights on the establishment of an

)_50

African Court on Human and Peoples’ rights).”” Uganda is also a party to the main international

humanitarian law instruments, in particular the Geneva Conventions of 12 August 1949 for the

45 Mujuzi, J.D. 2009. Op cit
46 FIDH. 2005. Uganda: Challenging the Death Penalty-International fact-finding mission. Available at
www.fhri.or.og
47 Cornell Centre on the Death Penalty Worldwide. Death Penalty Database. Uganda. Available at
https://www.deathpenaltyworldwide.org
48 Op cit
49 Mujuzi, J.D. 2009. Op cit
%0 Ibid
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protection of victims of war, and the Additional Protocols thereto, of 1977.! Reference to
international instruments significantly influenced the decision in Kigula’s case. This portrays a
commitment on the part of the country to the human rights requirements of the international
criminal justice system which is expected to receive a domestication, especially as it relates to the

abolition of the death penalty.

Another unique outcome of the Kigula’s case is that the court ruled that any IDR who had been so
for 3 years without execution should have the sentence automatically commuted to a life
imprisonment without the option of parole. This is quite different from Nigeria where an IDR must

spend a minimum of ten years before becoming eligible for commutation of sentence.

It is noteworthy that the majority of Ugandan population favors a retention, but the prison officers
mostly advocate for an abolition. It had been suggested that this is likely due to their involvement
in the execution process.> The reason for the support by the executive is rather based on facts and
not on emotional and psychological attachment to condemned prisoners. The executive has
decided in favor of retention because death penalty had been a very effective means of checking
gross human right abuses that were prevalent in Uganda.> Article 129 of the Constitution provides
for hierarchy of courts, which invariably provides for the right of appeal of the condemned

prisoner.

The Penal Code provides the death penalty for offences such as Treason, Smuggling, Murder,
Detention with sexual intent, Kidnapping, Rape, Defilement and Robbery. The offences of murder,
treason and aggravated robbery attract a mandatory death penalty on conviction. Comparable to
the Nigerian situation, the increase in certain kinds of offences (kidnapping and terrorism) led to
the expansion of the scope of the death penalty. Under the Terrorism (Prevention) Act>*, additional
offences are punishable by a mandatory death sentence. Sections 7 and 8 of the Act defines the
offences that amount to terrorism and the death penalty on conviction where the act leads to the

death of any person. Due to the unprecedented increase in the spate of the criminal activity, the

1 Ibid
52 Mujuzi, J. D. 2009. Op cit
%3 Ibid
5 Terrorism (Prevention) Act, 2011
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Terrorism (Prevention) (Amendment) Act® introduced several sections to deter the increase and
adequately punish perpetrators. Banditry and kidnapping have become increasingly frequent
occurrences in Nigeria, a ‘thriving business’ for men of the underworld, posing a serious threat to
the safety and security of citizens in their homes, farmlands, and along major highways.*® Studies
have shown that banditry is largely driven by the pursuit of wealth in regions burdened by poverty,
significantly compromising public safety and security in the states examined.>’ Among several
innumerable occurrences, notable incidents include the abduction of 204 Chibok Secondary
School girls in 2014, the kidnapping of Dapchi schoolgirls in 2018, the Owo Catholic Church
massacre in 2022, and the Kaduna—Abuja train attack in the same year.”® Although the Federal
Government has made efforts to address the deteriorating security situation, such initiatives appear
insufficient and overstretched. The immediate response of legislature was to introduce the death
penalty with the hope that willing perpetrators will be deterred and security of lives and properties

of Nigerians will be secured.

Article 121 of the Constitution of the Republic of Uganda provides for the Prerogative of Mercy.
Pursuant to Article 121(1) of the Constitution, the Committee consists of the Attorney General and
six prominent citizens of Uganda appointed by the President who should not be members of

Parliament, members of the Uganda Law Society or of the District Council.

The Uganda Prisons Act of 1958 Cap 304 Laws of Uganda 2000 is an Act that consolidates the
law relating to Prisons and provides for the organization, powers and duties of prison officers, and
for matters incidental thereto. There are two parallel systems of criminal justice in Uganda, each
with its own method of execution. Military execution is by firing squad while S 99(1) of the Trial
of Indictments Act (Cap 23 Laws of Uganda) provides hanging as the legal means of execution.
The Uganda Prisons Act provides for the establishment of a Ugandan Prison Service with
reformation, rehabilitation of offenders, safe and secure custody of inmates as its mandate. There

is also The Ugandan Prisons Service Policy Document 2000 and Beyond which sets out the

%5 Terrorism (Prevention) (Amendment) Act, 2013
%6 |giebor, G.0. 2024. Banditry in Nigeria: Implications for National Security. African Journal of Politics and
Administrative Studies, AJPAS, 17(2): 1-26 Accessed 15 April, 2025 from
https://dx.doi.org/10.4314/ajpas.v17i2.1
57 Ibid
%8 |bid
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mission statement of Prisons Service of Uganda, as part of an integrated justice system. A major
feature of this document is humane treatment of all categories of inmates. This is in line with the

requirements of international treaties to which Uganda is a signatory.
RECOMMENDATIONS

It is recommended that Nigerian courts, through its judgements review the country’s stance on the
death penalty. While it may retain its use, application must be in line with international
requirements for observance of the human rights of all citizens, including inmates and IDR.
Alternatives to the death penalty, such as life imprisonment without the option of parole can be
introduced especially where there are signs of the possibility of rehabilitation upon the
recommendation of the Superintendent of the correctional center. The legal provisions for review
of death penalty after the inmate had been on death row for ten years is inappropriate, being too
long, since no corrective measure or activity can take place during this ‘wait period’. The period
during which the inmate may explore and exhaust his appeal should be expediated such that
considerations for commutation can be explored. Correctional officers should be properly trained
on the implications and application of the sentence. The retention of the death penalty in the
absence of active execution is a breach of the human rights of IDR. The death row phenomenon
which sets in after all rights to legal appeal has been exhausted is a breach of the rights of the
inmates. The time between sentence and execution should be reduced reasonably. There should
also be a review of the extent of the life imprisonment which should not be the entire remainder

of the life of the offender.
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CONFLICT ON THE CHOICE OF MARRIAGE AND THE EFFECTS ON THE
DISTRIBUTION OF A DECEASED ESTATE IN NIGERIA AND SOUTH AFRICA

Omoshola Abiodun Akingboye* and Itunu Kolade-Faseyi**
Abstract

The delusion of the superiority of the English law over the Nigerian customary laws, with the belief
that indigenous legal systems are uncivilized, primitive and inferior, are false. A nation’s legal
system cannot be divorced from its social realities, norms, values and religions. Thus, it is unethical
by way of legislation to force the values and faith of a nation on another. The problem of conflict
of choice of marriage stems from the mindset that the English marriage system is superior to
customary mode of marriage and succession in Nigeria. The need for legal reforms of indigenous
legal system should not be borne out of a feeling of inferiority but a need to balance competing
social interest on the scale of equity, non-discrimination and fairness. This paper adopts a
doctrinal approach in analyzing rising conflicts in Nigerian legal pluralism in the choice of
marriage and its effect on the distribution of a deceased estate who died intestate and the approach
of the court in resolving such conflict by first determining the status of parties under a marriage
system and the actual legal regime that should regulate their affairs, including intestate
succession. This study compares the South African Marriage regime with that of Nigeria and seeks
to draw lesson points which can aid Nigerian Courts in resolving rising conflicts.

Keywords: Customary Law, English Law, Intestate, Marriage, Pluralism, Succession.

1.0 INTRODUCTION

The Nigerian legal pluralism is birthed out of its multiple ethno-religious practices, and the
integration of English laws with multiple Nigerian legislations. This intermix which is recognized
and validly upheld has made the legal system somewhat complex.! The marriage institution like
every other sector, is regulated by this pluralistic system which results in conflict. This occurs

because demand is placed on an individual by different legal bodies with competing claims of

* Lecturer College of Law Caleb University Lagos State omosholaakingboye@gmail.com Mobile No. 08032415882
**  Senior Lecturer College of Law, Caleb University, Nigeria itmowo@gmail.com, kolade-
faseyi.itunu@calebuniversity.edu.ng Mobile No. 08139012912
1S.A. St. Emmanuel. ‘Legal Pluralism: An Examination of Conflicting Standards in Statutory, Customary and Islamic
Law Marriage in Nigeria’ (2021) (4) (1) Ajayi Crowther Law Journal, 1.
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authority, placing such individual in a state of uncertainty about which law should regulate his

marital affairs.?

The consequent value and significance of the marriage institution in Nigeria and many African
societies have resulted in a multi-faceted conflict that arises from parental consideration, cultural
diversity and preferences, pressure from society, religious differences, economic status, social
status, preference on the type of marriage, etc. These differing perspectives and preferences
influence marriage choices. When and after parties decide to get married despite conflicting
expectations, they are faced with the choice of a system of marriage formalities. Some party's
choice of a marriage system ceremony is based on the glamour and excitement of its ceremony not
considering the legal implications of their action. While some are aware of the legal implications,
they damn the consequences and choose to live the way they deem fit. The pluralistic legal
frameworks regulating marriage aid conflicts in the choice of marriage in Nigeria, conflict in

family customary practices and religious expectations.

This paper is divided into nine parts, the first part being the introductory part sets the tone for the
various arguments that are canvassed in the paper. Part two critically examines the concept of
marriage while part three discusses the conflict of laws as it relates to choice of marriage in Nigeria.
Part four analyses the available succession laws and principles in Nigeria. The case of Mohammed
v Mohammed® which is a departure from the decision made in the locus classicus case of Cole v.
Cole* was analyzed in this section of the paper. Parts five and six looked at choice of marriage and
intestate distribution under South African Laws respectively. The choice of South Africa was borne
out of the fact that it shares the same commonwealth origin with Nigeria. Part seven considers the
legal regime on marriage and intestacy both in Nigeria and South Africa, attention was drawn to

the fact that the regimes differ significantly from each other. The learning points from South Africa

2 D. Odunniake, ‘Marriage in Nigeria: The Dilemma of Legal Pluralism’ (2014).
3 (2024) LPELR-62831(CA).
4(1898) 1 N.L.R 15.
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were drawn in this part of the work. While part eight concludes the work, part nine articulates

general recommendations to resolve conflicts that usually arises as a result of marital choices.

2.0 THE CONCEPT OF MARRIAGE

Marriage as an institution is of ancient origin, it is said to be one of the oldest institutions in the
world.® There is hardly any country of the world where marriage is not conducted. Its incidences
may differ or vary from one community, society, religion or culture to another nonetheless it is
recognized as an institution which grounds the society/family. Marriage is considered as the
voluntary union for life of one man and one woman to the exclusion of all others.® This form of
marriage, known as monogamous marriage, is regulated by the provisions of the Marriage Act.’
Monogamous marriage is the form received from the English conception of marriage, and
recognized under the Marriage Act. The voluntariness of the union presupposes an agreement or
contract between consenting adults, lack of which will render the marriage a nullity. The union
intended to be a lifelong commitment, sometimes ends up in separation. That the marriage is to
the exclusion of all others is key, as a violation of this element can lead to the crime of bigamy,
allegations of adultery and a likelihood of dissolution of the marriage. The general purpose of the
monogamous marriage is that once a person is married, such individual is ineligible to contract
another marriage in his or her lifetime while the monogamous marriage subsists and the other

partner lives.®

The union between one man and more than one wife is also a recognized form of marriage in
Nigeria under the Customary and Islamic legal systems. While they seem similar, the customary

law marriage is marriage according to traditions and customs where the man has the right to an

5 See Marriage: A Foundational Institution of Society https://www.cliffsnotes.com/study-notes/23399541 and B.
Herre and 3 others, Marriages and Divorces https://ourworldindata.org/marriages-and-divorces (accessed 16 April
2025).

& Per Lord Penzance in Hyde v Hyde (1886) LR 1 P & D, 130, at 133. See also section 18, Interpretation Act Cap |
23 LFN 2004.
" Cap.M6, Laws of the Federation of Nigeria (LFN) 2004.
8 M.A. Lateef, and N.K. Adegbite. ‘Bigamy and Dearth of Prosecution in Nigeria.” (2017) (1)(1) Obafemi Awolowo
University Journal of Public Law, 91-117.
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unlimited number of wives. Under Islamic law, a man can take on as many as four wives as long
as he can take care of them and love them equally.® It is a tradition in Africa to place great
importance on the family unit. Individuals wishing to get married usually fulfil the customary law

marriage requirements, irrespective of their religious inclinations or educational status.°

The system of marriage in Nigeria possesses certain qualifications, akin to all types of marriages,
meant to validate the marriage such as the presence of consent (of both parties and parents),
capacity as to age, capacity as to economic status, payment of bride price, formal solemnization in
public with witnesses etc. These qualifications are recognized under the Marriage Act as lawful in
attaining a valid marriage.!! However, everyone has a right of choice, to choose the type of
marriage they want to be bound by. A party’s choice of marriage determines the rules of
engagement they will be bound with, not only in the formal ceremonial celebration but also in the

conduct of their marital affairs.

3.0 CONFLICT ON THE CHOICE OF MARRIAGE IN NIGERIA

In Nigeria, it is common for couples to simultaneously conduct both statutory and customary law
marriage often resulting in confusion over which legal framework should govern their marital
status. They go through traditional marriage ceremony in one day, proceed to the Marriage Registry
the next day to obtain the Marriage Certificate or they obtain the Marriage Certificate in the

morning and in the afternoon go through the customary law marriage ceremony.

The traditional African society primarily recognizes the customary law marriage as the authentic
ceremony. It gives credence to the union of both families of the bride and groom, rather than that
of the couple. Statutory marriage is seen as a mere formality for providing evidence of marriage

by issuance of a Marriage Certificate, which will become needful for documentation in other

9 See Quran 4:3.

10 P.A. Akhihiero, ‘An Abridgment of Nigerian Matrimonial Laws and the Church ’ Paper presented at the seminar
organized for the members of the Marriage Committee of the Deeper Life Bible Church”3.
https://edojudiciary.gov.ng/wp-content/uploads/2016/10/An-Abridgement-Of-Nigeria-Matrimonial-Laws-And-
The-Church.pdf, (accessed on 18 February, 2025).

11 Section 35 of the Marriage Act.
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formal engagements such as education, employment, visa application etc. This duality raises
questions about how the choice of marriage type influences a person’s entire life's dealings- his
family structure, succession, and home management within the context of the traditional African

beliefs, values and norms.

The court in Cole v Cole*? highlighted the significant legal implication of one’s choice of marriage
type. The court emphasized that “Christian marriage imposes obligations that may not be
recognized by native law... In fact a Christian marriage clothes the parties to such marriage and
their offspring with a status unknown to native law.” Despite this decision, tension continues to
arise from the interplay between statutory marriages and customary law marital relations. The lives
and decisions of the average Nigerian man or woman is still influenced by custom, with the
extended families playing important roles in the nuclear families. Extended families are crucial in
various situations such as acceptance of a person into a family, legitimization of a child, indirect
contribution of uncles and aunties to the child’s well-being; supporting spouse to maintain marital

harmony etc.

Conflict arises in cases of ‘double-deck’ marriage where individuals marry under both statutory
and customary law marriage system.™® The problem with a double decked marriage is that it
becomes difficult to determine the legal status of the parties as the legal framework does not
straightforwardly resolve the rising conflicts. Section 35 of the Nigerian Marriage Act specifies
that those married under the Act cannot contract a valid marriage under customary law. The Act
does not invalidate a previous customary law marriage but acknowledges it as valid. If a statutory
marriage occurs after a customary law marriage, the statutory marriage is viewed as overriding the
customary marriage, changing it from a polygamous to monogamous one. The situation may differ
if a customary marriage occurs after a statutory marriage, raising questions about which legal
system applies to the couple's responsibilities. This determination would ultimately be made by

the court on the basis of the way of life of the couple in question.

1211898] 1 N.L.R. 15.
13 M. C. Onokah. Family Law (Spectrum Books Limited, 2007) 143.
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No doubt, it is popular practice in Nigeria for parties who desire a statutory marriage to marry first
under customary law before the solemnization of the statutory marriage.'* This practice is based
on the fact that western civilization have permeated Nigerian society, though most people are still
understandably bound by the customary law of their place of origin. The Nigerian Marriage Act
validates this practice by enabling persons who are married under customary law to marry each
other under the statute with the implication that the statutory marriage gains preeminence over the

customary law marriage.™®

In the eyes of the law, a customary law marriage is a complete and a perfect marriage. The
matrimonial union is legitimate and need no further contract under the Act. Most people further
proceed to contract statutory marriage as a safety measure to prevent polygamy because they know
that customary law marriage is potentially polygamous.'® The practice of double deck marriage
has been judicially noticed by courts in Nigeria. In the case of Jadesimi v Okotie-Eboh & 2 ors,'’
the court opined that it is never intended by the practice that the marriage under the Marriage Act
should nullify the customary marriage, rather it would supplement the practice or custom. The
parties are however aware that by contracting under the Marriage Act their marriage would become

monogamous.'®

Questions with regards to the value placed on customary law arises at all times as it is constantly
viewed as subordinate to the English Law. Sometimes, the court’s reaction to questions of which
system of law is applicable to parties’ marital affairs is usually determined by the status of the
parties and the facts of the case.!® While a statutory marriage following a customary marriage can

undermine the latter’s polygamous status, the reverse situation lacks a clear legal resolution.

14 E.I. Nwogugu, Family Law in Nigeria (Revised Edition) (Heinemann Educational Books (Nigeria) Plc, 2014), 66-
67.

15 E.1. Nwogugu, op cit 66.

16 p, A. Akhihiero, op cit, 3.

17(1996) 2 NWLR (pt. 429) 128.

18 Per Uwais, C.J.N, (1996) 2 NWLR (pt. 429) 128

¥ E.A Oji, and N. Iguh, ‘Conflict of Laws in Nigeria’ in G.C Nwakoby, K.C Nwogu, and M.N Umenweke (eds),
Fundamentals of the Nigerian Legal System (Nnamdi Azikiwe University, 2010) 91-110.
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Under the Act, if a person has a previous customary marriage with another party before entering a
statutory marriage, the latter is void. 2 However, if same parties got married under the two systems
of marriage, the statutory marriage remains valid and converts the customary polygamous
arrangement into a monogamous one. The section also reflects the common practice in Nigeria
where men marry under statutory law but maintain multiple wives through customary practices.
This often leads to frustration for women who believed they were marrying monogamously.?*
Marriage under the Act explicitly prohibits a person already married under its guidelines from
marrying another person under customary law, labeling such actions as bigamy punishable upon

conviction with imprisonment for five years.??

The courts have consistently upheld the illegality of marrying a third party while a statutory
marriage is still in effect. In the cases of Towoeni v. Towoeni?® and Taiga v. Taiga,” it was
emphasized that under Section 35 of the Marriage Act, a person with a subsisting statutory
marriage cannot validly enter into another marriage under native law and custom while the first

marriage is still active.

It is noteworthy that Section 47 of the Marriage Act has never been enforced in Nigeria because
of societal outlook to bigamy in marriage. Despite its criminalization,? the offence of bigamy is

rarely reported or enforced.?® The rationale for this is that traditional African society recognizes

2 See Section 33 Marriage Act which provides that: ‘No marriage in Nigeria shall be valid where either of the parties
thereto at the time of the celebration of such marriage is married under customary law to any person other than the
person with whom such marriage is had.’

2L M. C. Onokah, op cit, 145.

22 See Sections 35, 46 & 47 of the Marriage Act. See the case of Lawal-Osula v Lawal-Osula (1993) 2 NWLR (Pt
274) 158.

23 (2001) LLER- 246195 (CA).

24 (2012) LLER-67608 (SC).

%5 Upon conviction for the offence of bigamy, the offender is liable to imprisonment for seven years. See section 370
of the Criminal Code.

2 The only two reported cases of Bigamy in Nigeria are Rex v. Inyang and Rex v. Princewill. Rex v. Inyang (1931)
NLR 10, P. 33; the facts are that Mr Inyang married one Evelyn Eliza Darvell on 15th March, 1923 in the registry
office at Hammersmith, London. While this marriage subsisted, he went through another marriage under the Act on
25th October, 1928 at the United Free Church, Duke Town, Calabar, with one Nya Eniang Esien. Years after the

143

Journal of the Department of Jurisprudence and Public Law_KWASU




LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

and condones the polygamist nature of the male folk. Many married women are compelled to
condone such offensive actions, because they do not want to referred to as a divorcees, losing their
self-respect in the society, and more importantly to protect the interest of their children where they

are not economically sufficient.?’

The long run effect of this permissiveness surfaces at the point
of inheritance and succession, with a battle for who should or should not be entitled to a deceased

estate, where he dies intestate.

4.0 DISTRIBUTION OF A DECEASED ESTATE INTESTATE

Succession involves rules regarding the distribution and management of a deceased person's estate,
encompassing not just transmission of property but also of ownership rights and responsibilities
transferred to heirs, typically including children, spouses, and other dependents.?® In cases where
a Will exists, distribution follows the directives of that Will, this is also known as testate
succession.?® The Testate succession is regulated by various legal framework especially when the
marriage of the deceased and his/her spouse was contracted under statutory law.3° However, when
a person dies intestate, the distribution is governed by local laws, varying based on the deceased's
marital status and applicable statutory or customary laws; though in Nigeria intestacy is largely
regulated by native law and custom.®! When a person who is subject to customary law dies

intestate, native law applies.*2

case of R v. Princewell was decided, another bigamous case came up, though unreported. (Extracted from M. A
Lateef and K. Adegbite, ‘Bigamy and the Dearth of Prosecution in Nigeria’ (2017) OAU Journal of Public Law,9.

2T M. A. Lateef and K. Adegbite, ‘Bigamy and the Dearth of Prosecution in Nigeria’ (2017) OAU Journal of Public
Law, 1-25.

28 A.C Diala, Reform of the Customary Law of Inheritance in Nigeria: Lessons from South Africa (2014) 14 AHRLJ
633-654

2 M.T Otu, and M. Nabiebu, ‘Succession to, and Inheritance of Property under Nigerian Laws: A Comparative
Analysis’ (2021) (62) (2) European Journal of Social Sciences, 50-63.

30 Generally, principal laws governing testate inheritance include the Marriage Act, the Administration of Estates Law
of 1959, the Succession Law Edict of 1987 (as amended by South-East States), the English Wills Act of 1837, and
the Wills Amendment Act of 1852 (generally applicable except in the south-west). Others are the Wills Law of
1959 (south-west), the Wills (Soldiers and Sailors) Act of 1918, and the Wills Law of old Bendel State. etc.

31 M. T Otu, ibid, 63.

32 A. C Diala, op cit, 640.
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In Nigeria, intestate succession lacks uniformity, but some general rules apply:

a) Immovable property is governed by lex situs, the law of the place where the property is
located. If the property is based in states created out of the former Western Region or the
defunct Bendel state, the Administration of Estates Law of 1959 applies when customary law
does not apply. If the property is based in any of the northern or eastern states, English
common law applies, as laid down in Cole v Cole.>*

b) Movable property is governed by the law of domicile of the intestate at the time of death.*® If
the intestate died domiciled in states created out of the former Western Region, the
Administration of Estates Law applies. If he dies in any of the northern or eastern states, the
law of the state in which he died applies with respect to movable property.*

c) Where the property is subject to customary law, or the deceased was married under customary
law, customary law applies.

Generally, persons married under statutory law are expected to follow the Marriage Act, which

defines their rights and obligations. The same goes for another who is married under customary

law, while Islamic law regulates succession only amongst Muslims in the country.®” However,
conflicts can arise when a man married under statutory law takes additional wives under customary
or Islamic law. In cases where he dies without a will, questions emerge about how to distribute his
estate—whether to favor the legally recognized wife or to include customs that acknowledge other

wives and their children.

In Salubi v. Nwariaku,*® the supreme court set aside judgment of the appellate court and held that
the applicable law to the distribution of the estate of an intestate who died leaving a spouse and
children is the Administration of Estate Law. The reasoning of the court was hinged on the

principle that where there is conflict between the English common law and provisions of a regional

33 P.O Itua ‘Legitimacy, Legitimation and Succession in Nigeria: An Appraisal of Section 42(2) of the Constitution of
the Federal Republic of Nigeria 1999 (as amended) on the Rights of Inheritance’ (2012) (4) Journal of Law and
Conflict Resolution 36.

34 Cole v Cole (1898) 1 NLR 15 is authority that when a person who contracted a Christian marriage outside Nigeria
dies intestate while domiciled in Nigeria, the English common law governs the distribution of his estate. Extracted
from Anthony C Diala, op cit, 16.

% Tapa v Kuka (1945) 18 NLR 5; Zaidan v Zaidan (1974) 4 UILR 283.

3% A.C Diala, op cit. 640.

37 T. Oladipo, ‘Intestate Succession in Nigeria’ (2009) (5) Business Law Digest, 1-8.

38 (2003) 7 NWLR (pt. 819) 426.
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law on distribution of intestate estate, the latter must prevail. In determining the distribution of
estate of a deceased who married under the Marriage Act and died intestate, the court in Obusez v
Obusez,>® followed the principle laid down in Salubi’s case and held that the Administration of
Estate Law is applicable. In the instant case, the Agbor native law and custom to which the
deceased was subject was held non-applicable. The court also held that intestate succession is not
determined by place of burial. The fact that deceased was buried in his twin brother’s (1%
Appellant) personal residence and a life policy made by deceased named 1% appellant as
beneficiary did not give him priority in the grant of Letters of Administration over the deceased
wife and children.*® It should be noted that subjecting distribution according to Administration of

Estate Law overrides any conflicting customary law.*!

The general principle of marriage under the Act establishes a legal bond that applies English law
to intestate succession.*> However, courts have the discretion to deviate from this rule to avoid
injustice to descendants of customary marriages. In the case of Adegbola v. Folaranmi,*® Johnson,
a Nigerian who married according to customary law, later married Mary in a Roman Catholic
church after being sold into slavery in Trinidad. Upon his return to Nigeria, both his first wife and
his daughter (plaintiff) were alive. After Johnson and Mary's death, Johnson’s daughter (the
plaintiff) claimed his immovable property, asserting her rights under customary law as his only
child. Johnson died intestate but Mary died leaving a will in which she declared the first defendant
as her executor. The divisional court and the Nigerian Supreme Court ruled that English common
law governed the succession, affirming that the first defendant was entitled to the property under
Mary’s will who was entitled under English Law to inherit Johnson’s property. Critics argue that

the court erred by not properly assessing the plaintiff's status under customary law or evaluating

39 (2007) 10 NWLR (Pt 1043) 430.

40 per Mohammed JSC at 455-456.

41 By virtue of section 49(5) of the Administration of Estates Law Cap. 3, Laws of Lagos State where any person
who is subject to customary law contracts a marriage in accordance with the provisions of the Marriage Act and
such person dies intestate leaving a widow or hushand or any issue of such marriage, any property of which the
person might have disposed of by Will shall be distributed in accordance with the provisions of the Administration
of Estates Law notwithstanding any customary law to the contrary.

42 E. K. Bankas, ‘Problems of Intestate Succession and the Conflict of Laws in Ghana’ (1992) (26) (2) International
Lawyer, 433.

43119211 3N.L.R. 89.
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the validity of Johnson's first marriage, suggesting that justice was not served in the decision.* We
also hold the view that by not recognizing the plaintiff as the legitimate daughter of the deceased,
she was bastardized. This definitely contradicts the principles of natural justice, equity and good

conscience.

The complexity of intestate succession places courts in challenging positions of determining which
law to apply, especially when the choice of marriage could be a major index on the lifestyle of the
deceased. Reality has shown that the choice of marriage cannot be the major and only determinant
for the distribution of the deceased estate. The determination of heir-ship should consider various
factors, including the status of the parties and the peculiar facts of the case; the personality and
conduct of the deceased at the time of death; balancing the interests of all parties in the dispute;
the appropriate law that will not cause hardship on any party if applied and/or which law would be

most impaired if not applied.*®

It is noteworthy also that parties to the marriage are pure Africans not Englishmen and the tenets
of a valid marriage in their hometown cannot be ignored. On the one hand, many Africans enter
into the English form of marriage because of their faith in the Christian religion. They may not
intend all aspect of their marital lives to be governed exclusively by the English law, and some
invariably may have entered into a civil or Christian marriage without realizing that the English
law will be applied to all aspects of their relationship.*® The court's approach should consider the
reasonable expectations based on how the parties lived, advocating for a more flexible application
of the law. It was for this reason the court in Smith v. Smith*’ commented that "it would be quite
incorrect to say that all the persons who embrace the Christian faith or who are married in
accordance with its tenets, have in other respects attained that stage of culture and development as
to make it just or reasonable to 'suppose that their whole lives should be regulated in accordance

with English laws and procedures." Besides, the courts therefore should consider that a marital

4 E. K. Bankas op cit.442.
% See E. K. Bankas op cit; N. Iguh, Conflict of Law in Nigeria. lbid.
%5 1bid.
47 Smith v. Smith (1924) 5 N.L.R. cited by T. W. Bennett, African Marriages Under the Marriage Act African Law or
Common Law? (1977) The Rhodesian Law Journal, 3-28.
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union under the Act in fact terminates at the death of a spouse. As a result, the court’s focus should
shift from enforcing rigid legal regulations to resolving conflicts and ensuring fair distribution of

the deceased's estate based on equity and good conscience.*®

In the case of Mohammed v. Mohammed,*® the deceased, who was survived by his aged parents,
the appellants and other heirs, left inheritable estates. While the deceased married the 1st and 2nd
Appellants under Islamic Law, the 2nd Respondent was married to the deceased under the
Marriage Act first before the Islamic marriages. On his demise, the Nigerian Army paid to the Ist
Respondent, the deceased's first daughter, being his next of kin in the record of the Nigerian Army,
a sum of §23,588,000.00 (Twenty-Three Million Five Hundred and Eighty-Eight Thousand Naira)
as the deceased’s emoluments. It was when it became clear that the 1st Respondent was not willing
to share the said money and properties of the deceased that an action was initiated in court. The
trial court held that the applicable law to the administration of estate of the deceased is the
Administration of Estates Law of Kwara State and not Islamic Personal Law. This decision was
upturned by the Court of Appeal on the grounds that the personal way of life of the deceased (being
a Muslim subject to Islamic law) should govern the succession of his estate and not the Marriage

Act.

The court’s decision in Mohammed v Mohammed®® is a departure from the decision made in the
locus classicus of Cole v. Cole.%* There seems to be shift in consideration from the rule that ‘the
form of marriage determines which law governs intestate succession.’ The decision of Cole v. Cole,
though laid a ground rule that ‘the form of marriage determines which law governs intestate
succession’ which has been the basis for determining succession when issues of conflict arises, yet
the effect of the court’s decision had been faulted on the grounds that the validity of first customary

marriage of the deceased was not put into consideration, hence the causing injustice to the child

48 Argument ours.
49 (2024) LPELR-62831(CA)
%0 Ibid
51(1898) 1 N.L.R 15
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born from the customary marriage, as the court favoured the second statutory marriage over the

first customary marriage.

The court of Appeal in Mohammed v Mohammed®? departed from this status quo and refused to
determine intestate succession on the basis that the deceased (first) statutory marriage regulations
would govern his entire marital affairs. Rather, the court reasoned that the status of the deceased
and how he conducted the affairs of his life while alive would be a justiciable yardstick. In this
instance, the deceased married other wives after his statutory marriage, lived and died as a muslim.
This was far from the consequence of the court’s decision in Cole’s case which excluded the
legitimate child of deceased from inheritance because she was not a product of a statutory
marriage. The decision in Mohammed has come under heavy criticism for ‘not being based on law
but possible miscarriage of justice against the respondents.’>It is hoped that an appeal to the

supreme court will set the records straight.

It may be argued that this decision cannot create a general rule in intestate succession. This is
because various customs have varying standing rules on how property is shared. However, customs
and practices that do not align with existing laws in the country or are repugnant to natural justice,
equity and good conscience and generally fail the validity tests are unenforceable® and only ‘fit
for the garbage consigned to history.”®® In Mojekwu v Mojekwu,*® the custom of Nwewi people of
Nigeria which gives a brother the right to inherit the estate of his late brother to the exclusion of
the deceased’s widow and female children was held to be discriminatory and repugnant to natural
justice, equity and good conscience and was therefore set aside. Similarly, in Ukeje v Ukeje® the

right of a female child to inherit properties was upheld while the lkwerre native law and custom

52 (2024) LPELR-62831(CA)

3 H. Ajibola, ‘The Court of Appeal Decision in Mohammed & 5 Ords v. Mohammed & Another on Succession under
Islamic Personal Law: My Legal Opinion” Law Pavilion Blog 13 September 2024 https://lawpavilion.com/blog/the-
court-of-appeal-of-nigeria-decision-in-mohammed-5-ords-v-mohammed-another-on-succession-under-islamic-
personal-law-my-legal-opinion/ (accessed 18 April 2025).

% See Ukeje v Ukeje (2014) 11 NWLR (pt.1418) 384.

% See Alajemba Uke and Anor v. Albert Iro (2001) 1 NWLR (pt 723) 196 Per Pats-Acholonu, JCA at 202. See also
Ananaba, A., and Taiwo, A., ‘The Judicial System and Female Inheritance in South East Nigeria.” (2024) (3)
International Journal of Law and Policy, 125.

56 (1997) 7 NWLR (pt. 512) 283.

57(2014) 11 NWLR (pt.1418) 384.

149
Journal of the Department of Jurisprudence and Public Law_KWASU



https://lawpavilion.com/blog/the-court-of-appeal-of-nigeria-decision-in-mohammed-5-ords-v-mohammed-another-on-succession-under-islamic-personal-law-my-legal-opinion/
https://lawpavilion.com/blog/the-court-of-appeal-of-nigeria-decision-in-mohammed-5-ords-v-mohammed-another-on-succession-under-islamic-personal-law-my-legal-opinion/
https://lawpavilion.com/blog/the-court-of-appeal-of-nigeria-decision-in-mohammed-5-ords-v-mohammed-another-on-succession-under-islamic-personal-law-my-legal-opinion/

LexScriptio Vol. 2, Iss. 1, FE-ISSN 3043-4548

that stated otherwise was held to be discriminatory and unconstitutional. It has been severally
argued that customary law on succession should not be discriminatory but should rather reflect
equality.>® However it will take legislative and judicial intervention as well as public consciousness

to bring about an adjustment in this mode of succession. *°

In Nigeria, the conflicts between statutory marriage and customary law marriage regarding
intesta